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Preface

This toolkit has been compiled, as part of the EU cofunded project ESF/no. 46 – ‘The Gender Aspect from a
Legal Perspective’. The overall objective of this project is
to increase the participation and advancement of women
in the labour market primarily through the correction of
structural barriers in a number of Codes and Acts in
Maltese Legislation that are hindering women from
entering, staying and/or advancing in the labour market,
due to inequalities that may exist within the employment
legal framework as well as that governing civil and family
life.
One of the key components of this project was particularly
the carrying out of a gender audit of specific laws.  This
was commissioned following a call for tenders to Ellul,
Mifsud and DeBono Advocates. The results of this
audit of the laws and regulations are aimed to serve
as a basis for the recommendations to be put forward
following discussions and consultations to be held with
key stakeholders.
Following the gender audit exercise, a methodological
tool was developed in order to further disseminate the
necessary approach and thinking processes necessary to
ensure gender mainstreaming while drafting legislation.
Consequently, the purpose of this toolkit / manual
is to serve as an aid for legal drafters and lawyers in
integrating a gender perspective in all new laws and
regulations to be enacted in Malta.
The National Commission for the Promotion of
Equality (NCPE) would like to acknowledge and thank
the Research Consultants, Ellul Mifsud & DeBono
Advocates, led by Dr. Tonio Ellul and Dr. Louise Ellul
Cachia Caruana.
Furthermore acknowledgement is given to the Project
Managers, Dr. Roberta Lepre and Ms. Therese Spiteri
and all the staff of NCPE who all contributed in various
ways and quantities to the specific needs for the
finalization of this project.
Sina Bugeja
Executive Director, NCPE
Project Leader
May 2007
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This manual has been prepared to serve as a tool
for legal drafters in integrating a gender perspective
in all new laws and regulations to be enacted in
Malta.  As stated in the OPM Circular 133/99 of 20th
November 19891, equality between men and women
must become “an integral part of our culture”. OPM
Circular 24/2000 of 26th June 20002 states that “At the
World Conference on Women held in Beijing in 1995,
the Government of Malta endorsed the adoption
of gender-mainstreaming as the main strategic
objective for action to achieve de facto gender
equality.”
Gender mainstreaming was defined by the
Beijing Conference as the integration “of a gender
perspective into all policies and programmes, so that,
before decisions are taken, an analysis is made of the
effects on women and men respectively”.3 It follows
therefore that the implementation of gender equality
and gender mainstreaming principles in national
laws, policies and regulations is the responsibility of
every Ministry and Department, and not solely of the
national machinery for gender equality.
In spite of the fact that Maltese legislators have been
actively promulgating new laws for well over 150
years, it is only in recent years that one can find traces
of a growing awareness of the concept of gender
equality in our laws and of the concept of gender
mainstreaming. Malta has a long legislative history
and if one analyses the historical, socio-economic
and political background against which many of
our codified laws were enacted it is no surprise that
several provisions of law were, and in many cases
still are, gender discriminatory.  The Civil Code4, as
an example, was based on principles of Roman Law
and the Napoleonic Code where concepts such as
gender equality and gender mainstreaming were
clearly not at the forefront of the legislators focus.
Most laws date from the time when in the famous
Napoleonic phrase ‘she and her children belonged to
her husband, as the apple tree and its fruits belonged
to the gardener’. Our early laws clearly reflect the
times in which they were written.
During the past 35 years much has been done
to remedy this situation and in fact the changes
1 Circular issued by the Office of the Prime Minister in Malta on
20 November 1989.
2 Circular issued by the Office of the Prime Minister in Malta on
26 June 2000.
3 For full definition on ‘gender mainstreaming’ refer to Part I of
Manual
4 Chapter 16 of the Laws of Malta.
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introduced into the Civil Code in 19735, the enactment of Act XIX of 19916, Act XXI of 19937, the Employment
and Industrial Relations Act, 20028, the Equality for Men and Women Act 20039, have been major legislative
milestones to prohibit gender discrimination and promote gender mainstreaming in an unambiguous and clear
manner.
However, the question which arises is:  Does current Maltese legislation discriminate, directly or indirectly, against
either sex? Does it cater for the different needs and characteristics of both sexes? Are gender mainstreaming
policies present in our laws and are they being taken into consideration when measures are being drawn up?
While it is imperative that legislation, regulations and policies are drafted in a manner which clearly provides for
equality of treatment, one must remember that the needs and characteristics of men and women are different.  
One should not expect women to adapt to the needs and characteristics of men and vice-versa, but one must
take into consideration the different needs and characteristics of men and women in all aspects of public and
private life.  This will ensure that laws, policies, guidelines and regulations not only appear to guarantee gender
equality and promote gender mainstreaming but also effectively guarantee both gender equality and gender
mainstreaming.
This manual is partly the result of an extensive review and analysis of various pieces of Maltese legislation which
in some way or other affect all members of society on a daily basis.10 The purpose of this review and analysis
was to identify those parts of the existing laws which do not properly reflect the principles of gender equality
and gender mainstreaming and to propose amendments to ensure that such principles are reflected in the said
laws.  This manual, however, also seeks to guide and assist legislators, policy makers, members of the judiciary
and members of the legal profession to enact, analyse and interpret laws and/or regulations keeping in mind
the principles of gender mainstreaming and to seek to identify situations of discrimination, both in the initial
stages of the drafting of the legislation and policies as well as in the understanding and interpretation of laws
and policies.

5 which saw the introduction of amendments to certain gender discriminatory provisions and the granting of certain rights to women in
the Civil Code.
6 which introduced the protection against discrimination on the basis of sex in the Constitution of Malta.
7 which brought about further changes in the Civil Code, based on the concept of equal partners in marriage, in virtue of which the role of
both partners in a marriage were placed on an equal footing in terms of law
8 Chapter 452 of the Laws of Malta.
9 Chapter 456 of the Laws of Malta.
10 These include, amongst others, the Civil Code, the Criminal Code, the Commercial Code, the Code of Organisation and Civil Procedure, the
Education Act, the Employment and Industrial Relations Act, the Companies Act, the Social Security Act, health related legislation, fiscal
legislation and housing legislation.

16283 NCPE Legal Toolkit2.indd 4

5/9/08 4:28:02 PM

The Gender Aspect from
a Legal Perspective

Legal Sector

Guidance and use of the manual

5

In order to be able to incorporate a
gender perspective into legislation
and policy, it is essential that one
understands the concepts of gender
equality and mainstreaming. Part I
of this manual contains a glossary of
terms relating to gender discrimination,
equality and mainstreaming. As one
will note, the definitions not only relate
to terms set out in this manual, but also
to terms which are synonymous with
the concepts of gender discrimination,
equality and mainstreaming. This part
of the manual should serve as a guide
for users even when they are referring
to other materials relevant to this
subject-matter.
Part II of this manual sets out a brief
overview of the main legislative enactments in Malta which deal with gender equality resulting in effective
implementation of the policy of gender mainstreaming, and the elimination of all forms of discrimination based
on sex, gender and family responsibilities.  This Part of the manual should serve as a guide to users to identify
those pieces of legislation which are instrumental in seeking to promote gender equality and mainstreaming in
Malta and therefore enable them to refer to such laws when it comes to the drafting of legislation and policies, to
the interpretation thereof as well as to determine whether in specific cases there has been discrimination on the
basis of gender or family responsibilities, as well as reference to enforcement in cases when discrimination has
occurred. Reference to ‘The Equality for Men and Women Act’11 is of paramount importance in this case since it
is one of the main legislative pillars in the field of gender equality and mainstreaming.
In Part III, the user shall find a brief analysis of the audit carried out on the selected laws and regulations
as well as on the conclusions reached after performing the audit. Select recommendations for the review of
current legislation and the introduction of new legal provisions on gender equality and the introduction of gender
mainstreaming principles into local legislation are also outlined and explained in order to identify the basis for
such recommendations.
Part IV of the manual seeks to involve the user in practical exercises to identify current legal provisions which may
be considered to be gender discriminatory and to discuss and propose solutions to ensure that such provisions
are amended in such a manner as to eliminate such discrimination and to provide for adherence to the principles
of gender equality and gender mainstreaming.  This part of the manual also identifies standard clauses which
may be utilised by legal and policy drafters to ensure gender equality and to eliminate discrimination on the basis
of gender and family responsibilities.
Annexed to the manual one can find a list of reading materials and references which users may find useful when
dealing with issues of gender discrimination and mainstreaming.

11 Act I of 2003, Chapter 456 of the Laws of Malta.
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Key Concepts and Terms

Source: Toolkit on Mainstreaming Gender Equality
in EC Development Cooperation, European
Community, 2006

Discrimination based on sex or because of
family responsibilities
(a) the giving of less favourable treatment, directly
or indirectly, to men and women on the basis of their
sex or because of family responsibilities;
(b) treating a woman less favourably for reasons of
actual or potential pregnancy or childbirth;
(c) treating men and women less favourably on
the basis of parenthood, family responsibility or for
some other reason related to sex;
(d) any treatment based on a provision, criterion
or practice which disadvantages a substantially
higher proportion of members of one sex unless
that provision, criterion or practice is appropriate
and necessary and can be justified by objective
factors unrelated to sex (Art 2, Equality for Men and
Women Act, 2003)

Affirmative (positive) action
Measures targeted at a particular group and
intended to eliminate and prevent discrimination
or to offset disadvantages arising from existing
attitudes, behaviours and structures (sometimes
referred to as positive discrimination) (European
Commission, 1998)
Care economy
The part of human activity, both material and social,
that is concerned with the process of caring for the
present and future labour force, and the human
population as a whole, including the domestic
provisioning of food, clothing and shelter. Social
reproduction is the provisioning of all such needs
throughout the economy, whether part of the paid
or unpaid components (Alexander, P. Baden, S.,
2002)
Harassment
Where an unwanted conduct related to the sex
of a person occurs with the purpose or effect of
violating the dignity of a person, and of creating
an intimidating, hostile, degrading, humiliating or
offensive environment (Art 2. Dir 2002/73/EC)
Discrimination
The treatment of a person in a less favourable
manner than another person has been or would be
treated on the grounds of sex or because of family
responsibilities (Art 2, Equality for Men and Women
Act, 2003)
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Division of labour (by gender)
The division of paid and unpaid work between
women and men in private and public spheres
(European Commission, 1998)
Employment
Any gainful activity including self-employment and
includes promotion and transfer to another post, as
well as access to vocational or professional training,
the duration of the employment or its extension or
termination (Art 2, Equality for Men and Women Act,
2003)
Empowerment
The process of gaining access and developing one’s
capacities with a view to participating actively in
shaping one’s own life and that of one’s community
in economic, social and political terms (European
Commission, 1998)
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Equal opportunities for women and men
The absence of barriers to economic, political and
social participation on the ground of sex (European
Commission, 1998)

Gender audit
The analysis and evaluation of policies, programmes
and institutions in terms of how they apply genderrelated criteria (European Commission, 1998)

Equal pay for work of equal value
Equal pay for work to which equal value is attributed
without discrimination on grounds of sex or marital
status with regard to all aspects of pay and
conditions of remuneration (Art. 141 (ex 119) of the
Treaty) (European Commission, 1998)

Gender contract
A set of implicit and explicit rules governing
gender relations which allocate different work
and value, responsibilities and obligations to men
and women and is maintained on three levels –
cultural superstructure – the norms and values of
society; institutions – family welfare, education
and employment systems, etc.; and socialisation
processes, notably in the family (European
Commission, 1998)

Family responsibilities
These cover the care of and support for dependent
children and other members of the immediate
family who need help. National policies should
aim at creating effective equality of opportunity
and treatment for female and male workers, and
for workers without family responsibilities (…) they
should be free from restrictions based on family
responsibilities when preparing for and entering,
participating in or advancing in economic activity
(ILO, 2000a)
Gender
A concept that refers to the social differences
between women and men that have been learned,
are changeable over time and have wide variations
both within and between cultures (European
Commission, 1998)
Gender analysis
The study of differences in the conditions, needs,
participation rates, access to resources and
development, control of assets, decision making
powers, etc. between women and men and their
assigned gender roles (European Commission,
1998)
Gender and Development (GAD)
An approach concentrating on the unequal relations
between men and women due to “uneven playing
fields”. The term gender as an analytical tool
arose, therefore, from an increasing awareness
of inequalities due to institutional structures. It
focuses not only on women as an isolated and
homogeneous group, but on the roles and needs
of both men and women. Given that women are
usually in a disadvantaged position as compared
to men, promotion of gender equality implies an
explicit attention to women’s needs, interests and
perspectives. The objective then is the advancement
of the status of women in society, with gender
equality as the ultimate goal (ILO, 2000b)
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Gender equality
A concept meaning that all human beings are free
to develop their personal abilities and make choices
without the limitations set by strict gender roles;
that the different behaviour, aspirations and needs
of women and men are considered, valued and
favoured equally (European Commission, 1998)
Gender equity
Fairness in women’s and men’s access to socioeconomic resources. Example: access to education,
depending on whether the child is a boy or a girl. A
condition in which women and men participate as
equals and have equal access to socio-economic
resources (European Commission, 1998)
Gender gap
The gap in any area between women and men in
terms of their levels of participation, access, rights,
remuneration or benefits (European Commission,
1998)
Gender impact assessment
Examining policy proposals to see whether they
will affect women and men differently, with a view
to adapting these proposals to make sure that
discriminatory effects are neutralised and that
gender equality is promoted (European Commission,
2001)
Gender mainstreaming
This concept concerns planning, (re) organisation,
improvement and evaluation of policy processes so
that a gender equality perspective is incorporated
in all development policies, strategies and
interventions, at all levels and at all stages by
the actors normally involved therein (European
Parliament and of the Council on Promoting Gender
Equality in Development Co-operation, 2004)
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Gender needs
The roles of men and women in existing societies
and institutions are generally different. Thus, their
needs vary accordingly. Two types of needs are
usually identified: (i) practical needs arise from
the actual conditions which women and men
experience because of the gender roles assigned
to them in society. They are often related to women
as mothers, homemakers and providers of basic
needs, and are concerned with inadequacies in
living and working conditions, such as food, water,
shelter, income, health care and employment. For
women and men in the lower socio-economic strata,
these needs are often linked to survival strategies.
Addressing them alone only perpetuates the factors
which keep women in a disadvantaged position in
their societies. It does not promote gender equality.
(ii) Strategic needs are the needs required to
overcome the subordinate position of women to
men in society, and relate to the empowerment
of women. They vary according to the particular
social, economic and political context in which
they are formulated. Usually they concern equality
issues such as enabling women to have equal
access to job opportunities and training, equal pay
for work of equal value, rights to land and other
capital assets, prevention of sexual harassment
at work and domestic violence, and freedom of
choice over childbearing. Addressing them entails
a slow transformation of the traditional customs and
conventions of a society (ILO, 2000b)

Gender sensitive
Addressing and taking into account the gender
dimension (European Commission, 1998)

Gender neutral
Having no differential positive or negative impact
for gender relations or equality between women
and men (European Commission, 1998)
Gender planning
An active approach to planning which takes gender
as a key variable or criteria and which seeks to
integrate an explicit gender dimension into policies
or action (European Commission, 2001)
Gender relations
The relation and unequal power distribution between
women and men which characterises any specific
gender system (see Gender contract) (European
Commission, 1998)
Gender roles
A set of prescriptions for action and behaviour
allocated to women and men respectively, and
inculcated and maintained as described under
‘Gender Contract’ (European Commission, 1998)
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Informal economy/work
Unpaid economic activities done for the direct
benefit of the household or of related and friends’
households on a reciprocal basis, including everyday
domestic work and a great variety of self provisioning
activities and/or professional activity, whether as a
sole or secondary occupation, exercised gainfully
and not occasionally, on the limits of, or outside,
statutory, regulatory or contractual obligations, but
excluding informal activities which are also part
of the criminal economy (European Commission,
1998)
National women’s (gender) machinery
A national machinery for the advancement of
women is the central policy-co-ordinating unit
within the government structure. Its main task is
to support the government-wide mainstreaming of
a gender-equality perspective in all policy areas
(United Nations, 1995)
Occupational (job) segregation
The concentration of women and men in different
types and levels of activity and employment, with
women being confined to a narrower range of
occupations (horizontal segregation) than men, and
to the lower grades of work (vertical segregation)
(European Commission, 1998)
Participation rates
The rate of participation by a defined group –
example women, men, lone parents, etc. – as
a percentage of overall participation, usually in
employment (European Commission, 1998)
Reproductive rights
The right of any individual or couple to decide
freely and responsibly the number, spacing and
timing of their children and to have the information
and means to do so, and the right to attain the
highest standard of sexual and reproductive health
(European Commission, 1998)
Sex disaggregated statistics
The collection and separation of data and statistical
information by sex to enable comparative analysis,
sometime referred to as gender disaggregated
statistics (European Commission, 1998)
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Sex discrimination – direct
Where one person is treated less favourably on grounds
of sex than another is, has been or would be treated in a
comparable situation (Art 2. Dir 2002/73/EC)
In order to establish that direct discrimination has taken
place as has to identify the “correct comparator”. You
need to identify a person whose situation is comparable
to the situation of the person claiming to be a victim of
discrimination. Only if such are in the same or similar
situations can the comparison take place. Where it is
impossible to identify an available actual comparator, a
case can then be made for a hypothetical comparator.
This should build on the treatment of a real person
without the relevant characteristics in slightly different
circumstances.  However, once it has been established
that two people in the same or similar situation have
been treated differently, it would be hard to show that this
difference was permissible. Exceptions could arise in
cases of genuine occupational requirements or positive
action.
Sex discrimination – indirect
Where a law, regulation, policy or practice, apparently
neutral, has a disproportionate adverse impact on the
members of one sex, unless the difference of treatment
can be justified by objective factors (Council Directive
76/207 of 09/02/76, OJ L 39) (European Commission,
1998)
As with direct discrimination, identifying “correct
comparators” can be difficult. An example which has been
utilized as a possible instance of indirect discrimination
based on sex is that of a substantial difference in pay
between full time and part time workers, where the latter
are exclusively or predominantly female.
Sexual harassment
Unwanted conduct of a sexual nature or other conduct
based on sex, affecting the dignity of women and men
at work including conduct of superiors and colleagues
(Council Resolution 90/C 157/02 of 29/05/90, OJ C 157)
(European Commission, 1998)
Stereotypes
A fixed idea that people have about what someone
or something is like, especially an idea that is wrong
(Cambridge University Press, 2003)

16283 NCPE Legal Toolkit2.indd 10

5/9/08 4:28:06 PM

The Gender Aspect from
a Legal Perspective
Section B

Legal Sector
Legal Sector

Overview of the principal
legislative enactments on
gender equality in Malta

There is a long history of EU legislation in relation to
gender equality and more recently on equality on the
grounds of religion, race and ethnic origin, sexual
orientation, age and disability. While Article 13 of the
EC Treaty, which has only been in force since 1 May
1999, grants the explicit competence to the EU to
legislate in areas of discrimination on the grounds of
race, religion, disability, age and sexual orientation,
by contrast the EU has provided gender equality law
since the inception of the Community. Over time, a
substantial number of Directives on gender equality
issues have been developed together with a large
body of case-law on the interpretation and effect of
such legislation.

Gender equality legislation also creates a
common approach to equality legislation, sets
common standards, and stimulates the effective
implementation of such legislation through
measures which are proportionate, effective and
persuasive. Similarly, gender mainstreaming is
a strategy to achieve the goal of gender equality
having two dimensions, namely the integration
of gender equality concerns into every aspect of
the analysis, development and implementation of
policies, programmes and projects; and the creation
of initiatives to enable men and women to express
their views and participate in all decision making
processes.

The importance of all these legislative developments
can be felt both on a European level and on a
national level, in that, they require and ensure the
development of equality legislation at a Member
State level. Thus, in terms of Article 1a of Directive
76/207/EEC, as amended by Directive 2002/73/
EC12:

Turning our attention to the local context, one notes
that it is only over the past 35 years that legislation
on gender equality was introduced in Malta. The
Constitution of Malta, the supreme law in the
country, in Article 14 states that:

‘Member States shall actively take into account
the objective of equality between men and
women when formulating and implementing
laws, regulations, …’.

12 Directive 2002/73 EC of the European Parliament and of the
Council of 23 September 2002 amending Council Directive
76/207/EEC on the implementation of the principle of equal
treatment for men and women as regards access to employment, vocational training and promotion, and working conditions

16283 NCPE Legal Toolkit2.indd 11
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“The State shall promote the equal right of men
and women to enjoy all economic, social, cultural,
civil and political rights and for this purpose shall
take appropriate measures to eliminate all forms of
discrimination between the sexes by any person,
organisation or enterprise; the State shall in
particular aim at ensuring that women workers enjoy
equal rights and the same wages for the same work
as men.”
The Constitution also lists sex equality as one
of the fundamental rights and freedoms of the
individual under Article 32. Furthermore, the
Constitution renders null any law which contains
any discriminatory provisions.
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The first important step towards the elimination of
discrimination against women dates back to the
enactment of Act XLVI of 1973 whereby, inter alia,
married women were allowed to contract in their
own name and represent themselves in judicial
proceedings without the consent and assistance of
their husbands. These added rights were introduced
as amendments to the Civil Code.
With the transposition of the European Convention
Act13 into Maltese law in 1987 and with the
Constitutional amendments introduced in 1991,
Maltese citizens are able to institute cases of alleged
sexual discrimination before the Maltese courts.
Major steps towards equality between men and
women took place in the early 1990s. In fulfilment
of its Work Programme for 1987-1992 the
Maltese Government ratified the United Nations
Convention on the Elimination of all Forms of
Discrimination against Women.14 Furthermore,
a number of Constitutional amendments were
introduced in terms of which discrimination on
the grounds of sex became a violation of the
fundamental rights and freedoms of the individual.
The most important of these amendments was
that made to Article 45(10) of the Constitution in
terms of which, with effect from 1 July 1993, any
law which is deemed discriminatory between men
and women was to be challenged before the local
courts. This provision was the backdrop against
which extensive amendments were made to the
Civil Code15 and the concept of ‘equal partners
in marriage’ was engrained into our law. The
amendments to the Civil Code curtailed the father’s
and husband’s undisputed dominance within the
family and provided that both spouses be placed
on the same footing in their relations vis-à-vis one
another as well as in relation to their children.
Gender equality was introduced into the realm
of employment law with the enactment of the
Employment and Industrial Relations Act, 2002.16
This Act introduced provisions on the protection
from discriminatory treatment in the period prior
to employment, that is during recruitment and the
offering of employment, as well as during the course
of the employment.

13 Chapter 319 of the Laws of Malta.
14 The CEDAW was adopted by the United Nations in 1979.
15 Act XXI of 1993.
16 Act XXII of 2002, Cap 452 of the Laws of Malta.
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The Act defines ‘discriminatory treatment’ as:
‘any distinction, exclusion or restriction which is
not justifiable in a democratic society including
discrimination made on the basis of marital status,
pregnancy or potential pregnancy, sex, ….’
In virtue of the Employment and Industrial Relations
Interpretation Order, 2003,17 it is expressly stated
that in determining whether any treatment is justified,
the Industrial Tribunal must take into account the
provisions of any directive and/or regulation issued
by the EU relating to discrimination, in particular
Directive 2000/43/EC and Directive 2000/78/EC.
In exercise of the Minister’s powers to issue
further regulations on employment matters under
the Employment and Industrial Relations Act, the
following regulations, which inter alia, provide for
gender equality have been brought into force:
• Parental Leave Entitlement Regulations, 200218;
• Part-Time Employees Regulations, 200219;
• Urgent Family Leave Regulations, 200320; and
• Protection of Maternity (Employment)
Regulations, 200421.
Regulations were also recently introduced under
the Income Tax Act22 aimed directly at encouraging
women to return to employment. In virtue of the Tax
Credit (Women returning to employment) Rules,
2005 persons falling within the scope of such
rules may benefit from certain tax credits. These
regulations are a clear example of how laws can be
used to implement gender mainstreaming by trying
to increase the number of employed women after
taking into consideration their particular needs. The
Maltese Government is committed to meeting the
targets of the Lisbon Strategy23 where 60% of the
female population would be gainfully employed as
against the 70% of men.
17 Legal Notice 297 of 2003.
18 Legal Notice 426 of 2002.
19 Legal Notice 427 of 2002.
20 Legal Notice 296 of 2003.
21 Legal Notice 3 of 2004.
22 Chapter 123 of the Laws of Malta.
23 The Lisbon Strategy, also known as the Lisbon Agenda or Lisbon
Process, is an action and development plan for the European
Union. Its aim is to make the EU “the most dynamic and
competitive knowledge-based economy in the world capable
of sustainable economic growth with more and better jobs
and greater social cohesion, and respect for the environment
by 2010” set against the background of productivity in the EU
being below that of the US. It was set out by the European
Council in Lisbon in March 2000.
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In 2003, we saw the introduction of the first specific
gender equality law into Maltese legislation, the
Equality for Men and Women Act24. In terms of this
Act ‘discrimination’ is defined as:
‘discrimination based on sex or because
of family responsibilities and includes the
treatment of a person in a less favourable
manner than other person has been or would
be treated on the grounds of sex or because of
family responsibilities.’
The Act, inter alia, prohibits gender discrimination in
employment; in the provision of financing by banks,
financial institutions and insurance companies; and
in education and vocational guidance.
Guidelines have also been introduced in the public
sector to implement anti-discrimination policies
and introduce gender mainstreaming. One of the
first of such policy guidelines was issued in 198925
providing that ‘calls for applications for the filling of
vacant posts within the public sector must be open
to both sexes, males and females, and different
qualifications are not to be requested especially from
female applicants.’ A further circular,26 was issued
to provide guidelines for members on interviewing
boards. Such guidance included that interviewing
boards should not be composed solely of male
members; that applications from men and women
should be processed in exactly the same manner;
that a person should be assessed according to
his/her ability to carry out a given job; that it is
discriminatory to assess a person on the grounds of
sex or marriage, and that questions posed should
only relate to the requirements of the job.
The University of Malta set up the Gender Equality
Committee in 1991 in order to act as a focal point
on gender issues on the recommendations of the
Women in Society Secretariat. Its terms of reference
are to advise the University Council on issues of
gender equality. The Committee works on several
areas including the identification of sources of
unequal opportunities or treatment with respect to
gender, and promotes a policy of equal opportunity,
including specific help to women to overcome
problems27.

24
25
26
27

Act 1 of 2003.
OPM Circular No. 133/89 of 20th November 1989.
OPM Circular No. 37/90 of 2nd April 1990.
http://home.um.edu.mt/gender/gicomm.html
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Banks in Malta are also committed to gender
equality and mainstreaming considering gender
equality in their commitment towards corporate
social responsibility. The principal banks have
policies which contribute towards work-life balance
and often go beyond the minimum established by
law.28  In the case of parental leave, employees of
Bank of Valletta plc who need to absent themselves
from work to look after their child may be allowed
special leave for a continuous period of up to one
year.
This benefit can be availed of until the child is
four years of age. In cases of adoption, female
employees may be allowed special leave for a
period of one year to take care of the child. The Bank
also considers offering special concessions, such
as reduced working hours to staff members with
children up to four years of age29 and in 2007 the
Bank also introduced a subsidy on child care centre
fees30. HSBC Bank Malta plc have also introduced
a diversity policy which covers various grounds,
one of which being gender, family responsibility and
marital status. HSBC have recognised that there is
gender desegregation, especially in higher ranks of
bank personnel, and have therefore have introduced
a project called the ‘Springboard Programme’
which calls for positive action. This policy also
deals with harassment, bullying, victimisation,
recruitment and selection procedures, advertising,
career development, learning and development,
performance appraisal, promotions and issues
related to adoption, maternity leave and child care
leavers and returners.
During the last electoral campaign the political parties
in Malta also made reference to gender equality and
mainstreaming in their political manifestoes.

28 In May 2005, HSBC Bank Malta plc launched its Diversity
Policy.
29 Bank of Valletta, Corporate Social Responsibility 2006
30 Bank of Valletta, Corporate Social Responsibility 2007

5/9/08 4:28:07 PM

The Gender Aspect from
a Legal Perspective

Legal Sector

14

16283 NCPE Legal Toolkit2.indd 14

5/9/08 4:28:10 PM

The Gender Aspect from
a Legal Perspective
Section C

The overall objective of the legislative audit project
was to integrate a gender perspective in all legal
frameworks governing the realms of employment
and occupation and civil and family life. It is
believed that in achieving these objectives, other
targets such as increasing women’s participation
and integration into the labour market in line with
Malta’s commitments under the Lisbon Strategy31;
increased involvement of women in public life;
facilitating economic empowerment and sensitizing
legislators and other players of the importance of
integrating the gender perspective in all legislative
and institutional frameworks, will also be achieved.
On seeking to achieve the overall objective of the
project, an analysis of several selected pieces of
legislation, as well as the regulations published
thereunder, was carried out.  These laws included
the Criminal Code32, Code of Organisation and
Civil Procedure, 33 Commercial Code,34 Civil
Code,35 fiscal legislation (incorporating both tax and
social security laws),36 health related legislation,37

31 Vide footnote 23 above.
32 Chapter 9 of the Laws of Malta.
33 Chapter 12 of the Laws of Malta.
34 Chapter 13 of the Laws of Malta.
35 Chapter 16 of the Laws of Malta.
36 Income Tax Act – Chapter 123 of the Laws of Malta; Income
Tax Management Act – Chapter 372 of the Laws of Malta;
Social Security Act – Chapter 318 of the Laws of Malta.
37 Department of Health (Constitution) Ordinance – Chapter 94
of the Laws of Malta; Health Care Professions Act – Chapter
464 of the Laws of Malta; Mental Health Act – Chapter 262 of
the Laws of Malta; Occupational Health and Safety Authority
Act – Chapter 424 of the Laws of Malta; Public Health Act –
Chapter 465 of the Laws of Malta.
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housing related legislation,38 employment related
legislation,39 education related legislation40 and
legislation relating to commerce and business.41
Briefly hereunder is a description of the methodology
adopted in carrying out the gender audit:
The gender audit commenced with a collation of
all Codes, laws and subsidiary legislation listed in
the Terms of Reference forming part of the Service
Contract, as laid down by the Contracting Authority.42
The purpose of this exercise was to establish and
create a knowledge-base to be disseminated and
used by all experts who formed part of the project
team carrying out the audit.

38 Home Ownership (Encouragement) Act – Chapter 328 of
the Laws of Malta; Housing Act – Chapter 125 of the Laws of
Malta; Housing Authority Act – Chapter 261 of the Laws of
Malta; Housing (Decontrol) Ordinance – Chapter 158 of the
Laws of Malta; Housing Extension Act – Chapter 360 of the
Laws of Malta.
39 Employment and Industrial Relations Act – Chapter 452 of the
Laws of Malta; Employment and Training Corporation Act –
Chapter 343 of the Laws of Malta
40 Education Act – Chapter 327 of the Laws of Malta.
41 Companies Act – Chapter 386 of the Laws of Malta.
42 NCPE.
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Other documents which were collated, as deemed
necessary and which were publicly available, were
parliamentary debates, white papers, press releases
and policy documents which may have been issued
prior to or subsequent to the enactment of any of the
particular laws and regulations. Such documents
often prove to be an important source to understand
the intention of the drafters and legislators and
accordingly the true spirit of the legislation under
consideration.
As required, the texts of other pieces of local
legislation which were not included in the Terms of
Reference but which directly related to the legislation
falling within the Terms of Reference, as well as
of international conventions, treaties, directives
(in particular EU Directives), and other foreign
legislation, policy guidelines and good practices
adopted in other Member States, were also collated.
Publicly available material on these documents was
collated, as required, and contact was made with
international organisations, government entities
and lobby groups active in the fields of gender
equality and gender mainstreaming to obtain further
information on the practical implementation of any
laws, regulations, guidelines or practices which may
be present in their jurisdiction.
The purpose of reference to the afore-mentioned
documents was also deemed important since
reference thereto may have been made by the local
drafters and legislators when drafting any of the
laws and regulations which form part of the gender
audit. It has always been common practice for local
drafters to refer to the laws of other states or groups
of states, such as the EU in the more recent past, to
assist them in the drafting of local legislation. Other
than creating common standards and harmonisation
in various areas of law, such an approach assists in
the implementation and enforcement of laws in that
case-law, judicial decisions and the opinions of textwriters become of relevance and importance to the
local judiciary.
Although the local judiciary does not adhere to the
doctrine of precedent, as done in the UK, foreign
case-law and the opinions of text-writers are
recognised as an important tool in the hands of the
judiciary used in interpreting laws to the extent that
such is required in applying the law to the cases
brought before them.

Legal Sector

A brief analysis of
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Organisation of collated laws, regulations and
documentation
Once a knowledge-base was created, the material
was organised. This was done on the basis of
subject-matter by dividing the laws and regulations
into subject-areas, such as fiscal legislation
(incorporating both tax and social security laws),
health related legislation, housing related legislation,
employment related legislation, education related
legislation and legislation relating to commerce and
business.
The codified laws were not so categorised as they
did not fall within any of the afore-mentioned subjectareas in view of the fact that their provisions cover
an array of areas affecting the public and private
life of persons (for example, the Commercial Code43
not only deals with trade-related issues but with
matters affecting private life, such as dispossession
of all property belonging to a bankrupt trader).
Consequently, the provisions found in the four Codes
were organised using a different methodology than
that detailed above and each of the respective
chapters/parts found in the Codes were analysed
separately depending on the scope of the subjectmatter which they regulate.
All legislation and related documentation was
divided amongst the experts carrying out the audit
in accordance with their main areas of expertise.
Analysis of collated laws, regulations and
documentation and identification of relevant
provisions
Once the material was collated and organised, an
analysis of the texts of the documentation collated
was carried out. Such included a thorough review
of the collated laws, regulations and pertinent
documentation to identify those provisions which it
was felt required amendment.  For example, Article
482(2) of the Commercial Code44 provides that a
declaration of bankruptcy may not be sought by a
son against his father, or by a father against his son,
or by one spouse against the other.   Thus, as the
law now stands a son may seek a declaration of
bankruptcy against his mother but he is forbidden
from doing so against his father. The same applies
for a daughter. A father may seek a declaration of
bankruptcy against his daughter but he is forbidden
from doing so against his son.
43 Vide supra.
44 Vide supra.

16283 NCPE Legal Toolkit2.indd 16

5/9/08 4:28:10 PM

The Gender Aspect from
a Legal Perspective
Section C

One also notes that in certain laws, such as the
Code of Organisation and Civil Procedure,45
reference is still made to “paternal” authority rather
than to “parental” authority.
Laws and regulations analysed also included those
recently amended, such as for example, those laws
amended or enacted as a result of the transposition
of EU Directives into local law. Although such
transposition may have occurred in recent years,
weaknesses in such process may be identified.
The gender audit and recommendations made
subsequent thereto shall highlight such weaknesses
and recommend the relative amendments, as
required.
To aid the team in the analysis of the collated
laws, regulations and documentation and in the
identification of relevant provisions, experts held
discussions and exchanged correspondence with
the NCPE and other organisations to gain a deeper
understanding of the local scenario especially in the
light of complaints and actions for redress which have
been brought forward on gender discrimination.
Conclusions
On completion of the above-mentioned analysis,
conclusions of the analysis were drawn up. This
exercise therefore served a dual purpose: the
identification of those legal provisions in need of
amendment and the identification of cases where
gender equality and gender mainstreaming are found
to be lacking. In the latter case, lacunae identified
were highlighted and earmarked for proposals for
the introduction of new legal provisions. These
conclusions paved the way to the next step, namely
the drafting of the relative recommendations.
Recommendations for Enhanced Gender
Mainstreaming
The results of the gender audit of the laws
and regulations served as a basis for the
recommendations to be put forward. In drafting
such recommendations due consideration was had
of all the material collated. The recommendations
put forward were of two kinds: (i) proposed
amendments to existing legal provisions, and (ii)
proposals for the introduction of new legal provisions
to address gender issues, especially the need for
mainstreaming, in the particular subject-area of
legislation.
45 Vide supra.
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One main conclusion which emerged from carrying
out of the audit is that although Maltese law does not
contain provisions which are blatantly discriminatory
against either gender, there are several provisions
which can give rise to indirect discrimination or which
are not mainstreamed from a gender perspective.
One such example is:
Probation - Article 36(2) of the Employment and
Industrial Relations Act46 provides for termination
during probation. Discussion has ensued as to
whether the employment of a person may be
terminated during probation even on discriminatory
grounds, such as pregnancy. The afore-mentioned
provision provides that employment may be
terminated at will by either party during probation
without any reason being given for the termination.
The counter-argument to this is that the provisions
under Part IV of the Act apply to the recruitment
stage and to all stages of employment including the
period of probation. From the moment a person is
employed his employer and fellow-employees are
prohibited from exercising any form of discrimination
against the said employee and accordingly the
employee’s employment cannot be terminated,
even during probation, for reasons which would
constitute discriminatory treatment.   Nonetheless,
one notes that the definition of ‘unfair dismissal’
in the case of an indefinite contract excludes
termination during probation.
To remedy this possible loophole in the law, it is
suggested that paragraph (c) of the definition of
‘unfair dismissal’ under article 247 be amended to
provide as follows:
‘(c) the termination by the employer in respect
of that worker which, though made on grounds
of redundancy or for a good and sufficient
cause or which though made during probation,
is discriminatory as defined in this Act or any
regulations prescribed hereunder;’
Several other provisions are analysed in greater
detail in the examples found under Part IV of this
Manual.

46 Vide supra.
47 This provides “unfair dismissal”, in relation to a worker, means:
(c) which, though made on grounds of redundancy or for a
good and sufficient cause, is discriminatory as defined in this
Act or any regulations prescribed hereunder;
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A conclusion drawn in respect of all laws and
regulations analysed was that all such laws and
regulations contain male gender references.
Although the Interpretation Act48 under article
4(b) provides that “words importing the masculine
gender shall include females”, it has been proposed
that in every law and regulation more gender
neutral language be used. For example, it is
proposed that when possible (both grammatically
and contextually), gender neutral terms such as
“person” and “spouse” be used. For this purpose,
Guidelines on the use of Gender neutral language
in legal drafting have been drawn up (Refer to
Section F). These Guidelines provide for techniques
to be applied by legal drafters when drafting laws,
regulations, and policy papers in order to ensure
that gender neutral language is used as opposed to
gender-specific language. The guidelines are also
intended to raise awareness among members of
the legal profession on the importance of the use
of gender neutral language and to provide specific
techniques for eliminating gender bias from all forms
of legal documents.
Another conclusion common to all laws and
regulations analysed is the absence of gender
balance in the establishment and composition
of the committees and boards. It is therefore
proposed that amendments be made to the relevant
provisions of the laws and regulations establishing
a requirement that such committees and boards be
composed of both males and females by providing a
minimum percentage representation of both sexes.
In line with the trends prevailing in other European
states, it is suggested that each gender must be
represented by a minimum of forty per cent (40%)
of the total number of members constituting such
committees and boards.49

48 Chapter 249 of the Laws of Malta.
49 Norway called ‘Haven for Gender Equality’, as Women’s Anti
–Discrimination – Committee on Elimination of Discrimination
against Women – UN Press Release WOM/1377; Euroline –
European industrial relations observatory on-line – December
2004 - Developments in women’s representation on company
boards; Euroline – European industrial relations observatory
on-line – March 2002 - Government wants more women on
company boards; Euroline – European industrial relations
observatory on-line – February 2006 – Rules on minimum
gender representation on company boards come into force;
Women in Research – Good Practices in companies across
Europe – EC Community Research.
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This part of the manual is intended to provide users of the
manual with practical application of the law and contains
selected topics which are to be discussed in workshops and
presented as six exercises. It is suggested that the duration
of each workshop be of approximately an hour.
Although this manual is principally targeted at members of
the legal profession, including practitioners, members of
the judiciary and legal drafters, it is suggested that other
participants be invited to contribute to the discussions of the
workshops such as NGO’s and other persons active in the
field. Such persons would also serve to create a lobby for
legislative reform.
The objectives of these workshops is to create an awareness
among the participants that while the perception may be that
our legislation is gender neutral, upon closer analysis it will
become clear that various amendments need to be made
to the relevant Maltese legislation. During the workshops
participants would be given the opportunity to become
acquainted with the relevant legal provisions on the subjectmatter under consideration. A discussion will ensue and
participants shall then be invited to examine the relevant
Maltese scenario and legislation and suggest proposals
for policy and legislative change. The workshop material
provided also includes suggested proposed amendments to
the existing legal provisions which are still in the process of
discussion.
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Exercise 1 - Trafficking of Persons
Objectives:
1. Participants understand that even though prima facie it might seem that our legislation is gender neutral,
upon closer analysis it will become more obvious that this is not really the case and, therefore, a number of
amendments need to be made to the relevant Maltese legislation.
2. Participants get acquainted with the relevant articles on trafficking and are also introduced to the policy on
trafficking of persons in various other Member States of the European Union.
3. Participants develop proposals for providing gender mainstreaming in this area of the law.
Methodology:
Group work, with discussion questions and summary in plenary session, led by a facilitator specialised in the
subject-area.
Workshop participants should include: NGO’s specialising in human rights especially women’s rights; persons
who have assisted victims who have suffered from such violence, such as social workers, sociologists and
psychologists; lawyers specialising in criminal law and human rights issues; and members of the police force who
have worked in the field.
Material:
Legal texts, mainly Maltese Law on the subject and international documents including: Council Framework Decision
2002/629/JHA of 19 July 2002 on combating trafficking in human beings [Official Journal L 203 or 01.08.2002];
Communication from the Commission to the European Parliament and the Council – Fighting trafficking in human
beings: an integrated approach and proposals for an action plan [COM(2005) 514 final];   Convention on the
Elimination of all Forms of Discrimination against Women; United Nations Economic and Social Commission for
Asia and the Pacific – Gender and Human Trafficking.
Any publicly available statistics on the subject matter and visual material such as the European Women’s Lobby 50
DVD on trafficking and prostitution.
Other material: tables, flip charts and writing material.
Exercise:
1 Introduction to the subject to be discussed:
While the facilitator of the group introduces the subject from a legal perspective, a practitioner in the field, an
expert or a sociologist should introduce the subject from a sociological perspective.
Victims of trafficking suffer from physical and mental abuse and social stigmatization.  They become isolated,
losing ties with their former lives and families.  At societal level, trafficking undermines development efforts and
raises social and health costs. The ongoing abuses of human rights and the growing social and economic
inequality within and between countries has led to an environment in which many women have few choices and
resources, and are thus vulnerable to being lured, mislead or forced into being trafficked.
50 http://www.womenlobby.org/site/video_en.asp
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Trafficking and prostitution are intrinsically linked and studying the dynamics of supply and demand for victims
reveals what keeps the system working.  Efforts to decriminalise aspects of this crime are in total contradiction
with trying to curb this form of exploitation of such persons (mainly women).  Most efforts to combat trafficking
have aimed to stop trafficking on the supply side through education and prevention campaigns.
2 Workshop:
Participants are expected to answer questions put forward by the facilitator in order to instill discussion
among them. All answers should be recorded on a flipchart and any areas where consensus cannot be
reached be discussed further so that all points of view be analysed in detail.
The participants are divided into small groups and are furnished with the existing Maltese legislation on
trafficking of human beings and a discussion shall ensue on areas where they feel there could be gender
discrimination, if any.
CRIMINAL CODE
Sub-title VIII BIS
OF THE TRAFFIC OF PERSONS
“248A. (1) Whosoever, by any means mentioned in subarticle (2), trafficks a person of age for
the purpose of exploiting that person in the production of goods or provision of services shall, on
conviction, be liable to the punishment of imprisonment for a term from two to nine years. For
the purposes of this subarticle exploitation includes requiring a person to produce goods and
provide services under conditions and in circumstances which infringe labour standards governing
working conditions, salaries and health and safety.
			 (2) The means referred to in subarticle (1) are the following:
			 (a) violence or threats, including abduction;
			 (b) deceit or fraud;
			 (c) misuse of authority, influence or pressure;
			 (d) the giving or receiving of payments or benefits to achieve the consent of the person having
		
control over another person.
248B. Whosoever, by any means mentioned in article 248A(2), trafficks a person of age for
the purpose of exploiting that person in prostitution or in pornographic performances or in the
production of pornographic material shall, on conviction, be liable to the punishment laid down in
article 248A(1).
248C. Whosoever, by any means mentioned in article 248A(2), trafficks a person of age for the
purpose of exploiting that person in the removal of any organ of the body shall on conviction be
liable to the punishment of imprisonment for a term from four to twelve years.
248D. Whosoever trafficks a minor for any of the purposes mentioned in articles 248A to 248C, both
inclusive, shall, on conviction be liable to the same punishment laid down in those articles, as the
case may be, even if none of the means mentioned in article 248A(2) has been used:
Provided that where any of the means mentioned in article 248A(2) has been used in the commission
of the offence under this article the punishment for the offence shall be increased by one degree.
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248E. (1) In this sub-title, the phrase “trafficks a person” or “trafficks a minor” means the recruitment,
transportation or transfer of a person, or of a minor, as the case may be, including harbouring
and subsequent reception and exchange of control over that person, or minor, and includes any
behaviour which facilitates the entry into, transit through, residence in or exit from the territory of
any country for any of the purposes mentioned in the preceding articles of this sub-title, as the case
may be.
			 (2) Where any of the offences in articles 248A to 248D, both inclusive 			 (a) is accompanied by grievous bodily harm; or
			 (b) generates proceeds exceeding five thousand liri; or
			 (c) is committed with the involvement of a criminal organisation within the meaning of article
		
83A(1), the punishment otherwise due shall be increased by one degree.
(3) The provisions of article 121D shall apply mutatis mutandis to the offences under this sub-title,
so however that the punishment to which the body corporate shall be liable under this subarticle
shall be the payment of a fine (multa) of not less than five thousand liri and not more than eight
hundred thousand liri.
(4) Where the person found guilty of any of the offences under this sub-title (a) was at the time of the commission of the offence an employee or otherwise in the service of a
body corporate, and
(b) the commission of the offence was for the benefit, in part or in whole, of that body corporate,
and
(c) the commission of the offence was rendered possible because of the lack of supervision or
control by a person referred to in article 121D, the person found guilty as aforesaid shall be deemed
to be vested with the legal representation of the same body corporate which shall be liable to the
payment of a fine (multa) of not less than two thousand liri and not more than five hundred thousand
liri.
(5) Without prejudice to the provisions of article 5, the Maltese courts shall also have jurisdiction
over the offences laid down in this sub-title where:
(a) only part of the action giving execution to the offence took place in Malta; or
(b) the offender is a Maltese national or permanent resident in Malta.”

3. Discussion:
After the participants analyse the text of the law, the following points of discussion shall be raised by the
facilitator:
a.
b.
c.
d.
e.
f.
g.
h.
i.
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Who is usually affected by such a crime?
What could be done in order to combat such a crime and to protect the victims of such a crime to a
greater extent?
Is the Government, in your opinion, working to eliminate trafficking in women?
What steps are being taken against perpetrators of trafficking?
Is the current system effective in eliminating the exploitation of female prostitution?
What are the possible solutions?
To what extent can legislation help achieve these solutions?
Is the current legal scenario meeting international obligations?
What current legal provisions should be added/amended/abolished?
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4. Legal Drafting:
After the discussion on the current legal provisions, which should also include an analysis of the approach
taken in other Member States, the participants must determine what approach they would adopt for there to
be gender mainstreaming/gender neutrality, and then make suggestions as to how they think the articles on
trafficking of persons should be amended:
The movement to abolish trafficking could include an analysis of the demand side of trafficking, and should
develop practices to combat the demand in receiving countries. A focus on the demand side means that men
would be made personally responsible and accountable for their behaviour, which behaviour contributes to the
sex trade.  Therefore, those that have actually exploited women by availing themselves of their services must
also pay the consequences of their actions.  To address the demand side of sex trafficking and prostitution,
several amendments must be made to the Criminal Code so as to criminalize men who purchase sex acts.
a.

Proposed amendment to the law:
‘Whoever uses or makes it possible for another person to use sexual favours, or uses the person
known to be a trafficking victim for other illicit purposes, shall be sentenced to imprisonment of one to
five years.’

b.

After being given this draft as an example of a possible amendment, and after the participants come
up with their suggested amendments, the participants should discuss the possible shortcomings of
such amendments.
(For example, in the draft amendment provided above, the shortcoming of such an article would be
that in order to have committed a criminal offence, the trafficker must know that the other person
is a victim of trafficking.  Such intent is very hard to prove in practice.  Therefore it might be more
appropriate to insert a clause in the Criminal Code criminalising the using of services of a prostitute
in general, without making recourse to the requirement that a person making use of sexual favours
against payment must have known that the person was “a trafficking victim“ at the time of committing
the said offence.)

c.

The participants will then be asked to propose a solution (e.g. a programme), the aim of which would
be that of educating those people who have been punished with the crime of trafficking so as to reform
such offenders and to integrate them into society. Who should bear the costs of such education/
programme so as to avoid recidivism for example?

5. Presentation of findings:
The group will then be asked to select a representative to present the main aspects of the group’s discussions
and their findings and conclusions.
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Exercise 2 - Widow’s and Survivor’s Pension
Objectives:
1.

Participants understand that even though prima facie it might seem that our legislation is gender neutral,
upon closer analysis it will become more obvious that this is not really the case and, therefore, a number
of amendments need to be made to the relevant Maltese legislation.

2.		Participants get acquainted with the provisions on Widow’s and Survivor’s Pension.
3.		Participants develop proposals for providing gender mainstreaming in this area of the law.
Methodology:
Group work, with discussion questions and summary in plenary session, led by a facilitator specialised in the
subject-area.
Workshop participants should include: NGOs specialising in women’s rights and human rights; tax experts; the
Director for Social Security or other officers within the Department; widows and survivors; and lawyers specialising
in human rights issues.
Material:
Legal texts, mainly Maltese Law on the subject and international documents including: the Code (Revised) on
Social Security and CEDAW; Directive 79/7/EEC on the progressive implementation of the principle of equal
treatment for men and women in matters of social security; Directive 86/378/EEC on the implementation of the
principle of equal treatment for men and women in occupational social security; policy instruments such as the
White Paper on Pension Reform and parliamentary debates on the matter; Incentivising Female Participation in
the Work Force to ensure a Sustainable Pension System Supplementary Paper to the Final Report of the Pensions
Working Group, Supplementary Paper No 03, June 2005, Management Efficiency Unit. 2005; United Nations
Economic Commission for Europe, Fact Sheet 3, Gender Aspects of Social Protection and Pensions in Ageing
Europe.

Any publicly available statistics on the subject matter, such as that provided by the Department of Social Security,
and any visual material.
Other material: tables, flip charts and writing material.
Exercise:
1.Introduction to the subject to be discussed:
While the facilitator of the group introduces the topic of the subject from a legal perspective, a practitioner in
the field, such as the Director of Social Security or a person representing the Department, an expert (this could
be a retired Director) or a sociologist should introduce the subject from a sociological perspective. It is also
suggested that a person representing the Department of Social Security assist by explaining the number of
persons presently benefiting from these benefits so that the participants have a clear idea of the current local
scenario.
In several countries all over the world, the social security system provides for a pension for survivors and
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widows of a deceased person. The right to this pension differs from country to country. In Malta two kinds of
pensions are available to widows or survivors and the intrinsic difference between the two lies on the amount
of social security contributions which the deceased had paid.
2. Workshop:
Participants are expected to answer questions put forward by the facilitator in order to instill discussion among
them. All answers should be recorded on a flipchart and any areas where consensus cannot be reached be
discussed further so that all points of view be analysed in detail.
The participants are divided into small groups and are furnished with the existing Maltese legislation on widow’s
pensions and a discussion shall ensue on areas where they feel there could be gender discrimination, if any.

Social Security Act
PART IV
Pensions in Respect of Widowhood
“31. A widow whose husband satisfies the relevant contribution conditions as provided under
article 17 on the date of his death, or whose husband died as a result of personal injury caused
by an accident arising out of or in the course of his employment or self occupation, or deemed to
be so in accordance with the provisions of article 28, or as a result of an industrial disease as is
referred to in the said article 28, shall be entitled to a Widow’s Pension at the pertinent rate shown
in the Twelfth Schedule to this Act, or to a Survivor’s Pension; and where this widow has the care
and custody of a child of her late husband, her rate of pension under this article shall be increased
in respect of each such child by (a) the applicable additional allowance in accordance with the Twelfth Schedule to this Act; or
(b) the applicable additional allowance in accordance with the Twelfth Schedule to this Act and the
widow concerned is neither in insurable employment nor self occupied and such son or daughter
has not yet reached his or her 18th birthday; sohowever that, where a widow is entitled to an
increase in her rate of pension under this paragraph she shall not be entitled to the increase
referred to in paragraph (a).
32. (1) Notwithstanding the provisions of article 31, a widow who is gainfully occupied, shall not be
entitled to any pension mentioned in that article unless (i) she proves to the satisfaction of the Director that her earnings from any gainful occupation
do not exceed a weekly average equivalent to the National Minimum Wage as is applicable to
persons of 18 years of age or over established by a National Standard Order issued under the
Employment and Industrial Relations Act, and the Employment and Training Corporation had been
duly informed of such gainful occupation:
Provided that no account shall be taken of the earnings derived from membership of any Board,
committee, commission or council established by or under any law or of such classes of earnings
as the Minister may declare by order, published in the Gazette; or
(ii) she is over the age of sixty-five years.
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(2) Notwithstanding the provisions of sub-article (1), a widow under the age of 60 years who is
taking care of her son or daughter in respect of whom an allowance under article 76 is being paid
and such son or daughter has not yet reached his or her 18th birthday shall still be entitled to a
pension payable under this Part whilst she is gainfully occupied, whatever the earnings derived
therefrom.
34. Subject to the provisions of this Part, a widow whose husband at the time of his death was or,
but for the provisions of article 45, would have been entitled to a Two-Thirds Pension under this
Act, shall, if it is to her advantage, be entitled to a Survivor’s Pension in lieu of any other pension
payable under the foregoing provisions of this Part:
Provided that with effect from the 6th January, 1990, the foregoing provisions of this article shall
also apply in the case of a widow whose husband has not yet reached his retirement at the time of
his death but who before such death had been an employed person or a self-employed person or
a self-occupied person for not less than ten years in the aggregate and had paid the proper rate of
contributions under this Act at any time after the 21st day of January, 1979.
38. A widow who is in receipt of a Survivor’s Pension may not receive any Sickness, Unemployment,
Special Unemployment, or Injury Benefit or any Injury Grant or Injury Pension under this Act.
40. A widow who is in receipt of any pension under this Part shall, immediately upon remarriage,
cease to be entitled to such pension; sohowever that, where such widow is in receipt of such a
pension, she shall receive instead, by way of a Remarriage Grant, a lump sum, payable on a once
only basis, equivalent to (a) where the widow was in receipt of a Widow’s Pension, 52 times the weekly rate of Widow’s
Pension that is payable to her immediately before such remarriage; or
(b) where the widow was in receipt of a Survivor’s Pension, 52 times the weekly rate of Widow’s
Pension that would otherwise had been payable to her immediately before such remarriage had
she not been in receipt of a Survivor’s Pension.
43. The foregoing provisions of this Part shall also apply, in the case of a widower.”
3. Discussion:
After the participants analyse the text of the law, the following points of discussion shall be raised by the
facilitator:
a. Do you think that the wording of the law is gender neutral or not? Why?
b. What could be done in order to eliminate discrimination based on gender and to render this legislation
more gender mainstreamed?
c. Do you think that the way the system related to widow’s and survivor’s pension respects the principles of
the community of acquests?
d. What is the social and economic status of single women, whether they are unmarried, separated or
divorced or widowed?
e. Do all women have equal access to welfare benefits or is this access based on marital status?
f. What do you think of the proposal of giving full pension rights to all widows with dependent children up to
the age of 21 years irrespective of the amount they earn from their job? What effect do you think that this
will have on gender mainstreaming?
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What are the possible solutions?
To what extent can legislation help achieve these solutions?
Is the current legal scenario meeting international obligations?
What current legal provisions should be added/amended/abolished?

4. Legal Drafting:
After the discussion on the current legal provisions which should also include an analysis of the approach
taken in other Member States, the participants must determine what approach they would adopt for there to
be gender mainstreaming/gender neutrality, and then make suggestions as to how they think the articles on
widow’s pensions should be amended:
The definition of a widow under Maltese law excludes cohabiting partners. Article 2 of the Social Security
Act defines a widow as “the surviving spouse, whether a widow or a widower, of a married couple who
immediately prior to widowhood had a legal right to be maintained by the other spouse and in relation to a
widow, wherever it appears, husband shall include wife.”
European countries where the eligible survivors for a survivor’s pension are a spouse or a cohabiting partner
include Iceland, Hungary, Luxembourg, Denmark, the Netherlands and Sweden. Other countries make a
survivor’s pension payable to a divorced spouse according to the number of years the couple was married.
For example in Greece, a surviving divorced spouse may receive a pension equal to 30% of the survivor
pension if she or he was married to the deceased for at least 15 years; 40% if married for at least 25 years.
In Luxembourg the survivor’s pension is based on many factors, including the length of the marriage or
partnership and the age gap between the two spouses or partners. In Lithuania this pension is also payable
to a partner who had children with the deceased. Lithuania also splits these benefits equally if there is
more than one survivor. In Spain when the surviving spouse was divorced or legally separated from the
deceased, a reduced pension is paid calculated on the basis of the period of time that the survivor lived with
the deceased51.
The group is then asked to provide possible amendments in the light of all the above and to discuss how such
amendments could be proposed so as not to discriminate against any sector of society and how it could be
gender mainstreamed.
Proposed amendment to the law: ‘In the case that the survivors include a legally separated spouse and a
registered partner, registered as per the Cohabitation Act,52 both are entitled to the Widow’s or Survivor’s
Pension, which is to be divided pro-rata between the two of them according to the duration of the marriage
or partnership.’
5. Presentation of findings:
The groups will then be asked to select a representative to present the main aspects of the group’s discussions
and their findings and conclusions.

51 International Social Security Association, Social Security Programs Throughout the World: Europe, 2006
52 It is being recommended that an Act to regulate cohabitation be introduced locally. Any reference to the Cohabitation Act is therefore a
reference to such recommendation.
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Exercise 3 - Domestic Violence
Objectives:
1.

Participants understand that even though prima facie it might seem that our legislation is gender
neutral, upon closer analysis it will become more obvious that this is not really the case and,
therefore, a number of amendments need to be made to the relevant Maltese legislation.

2.

Participants get acquainted with the provisions on domestic violence in Maltese Law and the
policy on domestic violence of other Member States of the European Union.

3.

Participants develop proposals for providing gender mainstreaming in this area of the law.

Methodology:
Group work, with discussion questions and summary in plenary session, led by a facilitator specialised in the
subject-area.
Workshop participants should include: NGO’s specialising in human rights especially women’s rights; persons
who have assisted victims who have suffered from such violence, such as social workers, sociologists and
psychologists; lawyers specialising in criminal law and human rights issues; and members of the police force
who have worked in the field.
Material:
Legal texts, mainly Maltese Law on the subject and international documents including: CEDAW; Recommendation
No R (2002) 5, The Protection of Women against Violence; Addressing Violence Against Women and Achieving
the Millenium Development Goals WHO, 2005; WHO Gender-based violence (www.who.int/gender/violence/en/);  
The Declaration on the Elimination of all Forms of Violence against Women (1993);  Recommendation Rec (2002)
5 on the protection of women against violence.
Any publicly available statistics on the subject matter and any visual material.
Other material: tables, flip charts and writing material.
Exercise:
1. Introduction to the subject to be discussed:
While the facilitator of the group introduces the subject from a legal perspective, a practitioner in the field, an
expert or a sociologist should introduce the subject from a sociological perspective.
Despite positive and significant achievements in Europe in the field of equality between women and men, in
both legislation and policy making, effective gender equality is still far from being a reality.  Women are, by
virtue of their sex, exposed to serious forms of ill-treatment, such as physical violence and rape.  Article 3 of the
European Convention on Human Rights provides that “no one shall be subjected to torture or to inhuman or
degrading treatment or punishment”.  It is at times even argued that failure by state authorities to take effective
measures to protect women against violence may amount to a violation of human rights. Such a failure also
represents a serious obstacle to equality between women and men.
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2. Workshop:
Participants are expected to answer questions put forward by the facilitator in order to instill discussion
among them. All answers should be recorded on a flipchart and any areas where consensus cannot be
reached be discussed further so that all points of view be analysed in detail.
The participants are divided into small groups and are furnished with the existing Maltese legislation on
domestic violence and a discussion shall ensue on areas where they feel there could be gender discrimination,
if any.

CRIMINAL CODE
PART II
OF CRIMES AND PUNISHMENTS
“54C. (1) A crime against humanity is committed where any of the following acts are committed as
part of a widespread or systematic attack directed against any civilian population, with knowledge
of the attack:
rape, sexual slavery, enforced prostitution, forced pregnancy, enforced sterilization, or any other
form of sexual violence of comparable gravity;
PART II
OF MATTERS RELATING TO CERTAIN MODES
OF PROCEDURE AND TO CERTAIN TRIALS
543. It shall be lawful for the Police to institute proceedings even without the complaint of the
private party in any of the following cases:
(e) in the case of any offence involving domestic violence:
Provided that for the purposes of this paragraph “domestic violence” shall have the same meaning
assigned to it by article 2 of the Domestic Violence Act:
Provided further that it shall be lawful, after proceedings have commenced before the court
in virtue of this article for an offence mentioned in this paragraph, for an alleged victim of an
offence involving domestic violence to request the court to stay proceedings against the alleged
perpetrator, and when such a request is made the court may decide and direct the continuation of
proceedings against the alleged perpetrator, giving particular consideration to the best interests
of any minors involved, and shall cause such request and decision to be registered in the records
of the case.”
The participants should also consider the Domestic Violence Act, Chapter 481 of the Laws of Malta, which
makes special provision for domestic violence.
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3. Discussion:
After the participants analyse the text of the law, the following points of discussion shall be raised by the
facilitator:
a. Do the participants think that this Act is enough to cater for the shortcomings in the Criminal Code?  
b. How, in your opinion, can a victim of domestic violence be helped by society/government?
c. What steps is the legal system taking against perpetrators of domestic violence?
d. Are they working to eliminate domestic violence?
e. What are the possible solutions?
f. To what extent can legislation help achieve these solutions?
g. Is the current legal scenario meeting international obligations?
h. What current legal provisions should be added/amended/abolished?
The importance of criminalising domestic violence lies in the fact that the arrest, prosecution and conviction,
with punishment of an offender, is a process that carries the clear condemnation of society for the conduct of
the abuser and acknowledges the person’s personal responsibility for the activity.
The following courses of action could be taken:
a. the standard of proof in domestic violence cases should be lower than that with ordinary criminal
proceedings.  This may provide some women with appropriate relief, with a court order obtainable on the
balance of probabilities;
b. a civil remedy should also be made available wherein the victim of abuse has an action in tort claiming
damages from the marital partner;
c. any relief given to domestic violence victims should also include counselling for both the battered and the
culprits.
4. Legal Drafting:
After the discussion on the current legal provisions, which should also include an analysis of the approach
taken in other Member States, the participants must determine what approach they would adopt for there to
be gender mainstreaming/gender neutrality, and then make suggestions as to how they think the articles on
domestic violence should be amended:
The participants will discuss possible amendments to the relevant articles in the Criminal Code with a view
to:
a. guaranteeing women the recognition, enjoyment, exercise and protection of their human rights and
fundamental freedoms;
b. taking necessary measures, where appropriate, to ensure that women are able to exercise freely and
effectively their economic and social rights;
c. ensuring that all measures are co-ordinated nation-wide and focused on the needs of the victims and
that relevant state institutions as well as non-governmental organisations (NGOs) be associated with
the elaboration and the implementation of the necessary measures, in particular those mentioned in this
recommendation;
d. encouraging at all levels the work of NGOs involved in combating violence against women and establishing
active co-operation with these NGOs, including appropriate logistic and financial support.
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The participants should especially take into consideration:
(a)
(b)
(c)
(d)
(e)

power of the police to enter private premises;
standard of proof;
bail;
civil remedy;
counselling.

Other points of discussion:
Do the participants think that legislation should be amended to allow the police to enter private premises
where requested to do so by the victim?
(e.g. It shall be lawful for the Police to enter into any premises upon the request of any person claiming to be
a victim of domestic violence. It shall also be lawful for the Police to enter into private premises and arrest
without warrant any person suspected of domestic violence where the Police has reason to believe that the
another person also present in such premises is under attack or imminent attack.)
If the participants think that immediate release on bail in many cases of domestic violence could be dangerous
for the victim, how would they propose to amend such a provision?
(e.g. Bail shall be refused where it is proved to the court that the victim of domestic violence would be in
imminent danger if the offender would be released on bail.)
Given the particular nature of domestic violence and its ‘private family’ dimension the ability of Maltese law
to protect women against violence is very limited.  While gender neutral language is desirable, it should not
be assumed that simply because the language of a law is gender neutral, it will also be gender neutral in its
application. In light of this, the participants will be asked to make suggestions in order to amend the law so
as to protect individuals against ‘privately’ committed violence.
The participants should also recognise that the Criminal Code ought to, over and above the existing provisions,
provide for the prevention, investigation and punishment of acts of sexual violence, whether those acts are
perpetrated by the state or private persons, and should provide adequate protection to victims. How do the
participants propose this could be done?
The following is a draft of proposed regulations dealing with protection against domestic violence.

Draft Proposal
Protection against Domestic Violence Regulations
Part I
General Provisions
1.(1) The title of these Regulations shall be the Protection against Domestic Violence
Regulations.
(2) These Regulations govern the rights of individuals having suffered from domestic violence,
the protection measures, and the procedure applicable to the imposition of such measures.
(3)
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2. In these Regulations unless the context otherwise requires:
“Code” means the Criminal Code;
“domestic violence” means any act of physical, mental or sexual violence, and any attempted
violence, as well as the forcible restriction of individual freedom and of privacy, perpetrated by a
household member upon another household member.
“household member” includes:
a spouse or former spouse;
a person with whom that individual cohabits or has co-habited;
a person whose marriage has been dissolved or declared null;
parents and their children;
a person with whom that individual has a child;
a person who has been formally or informally engaged with a view to get married;
an ascendant sharing the same household;
a descendant sharing the same house hold;
a sibling sharing the same household;
a relative either by consanguinity or affinity up to the third degree;
other adults sharing the same household; or
a guardian or foster parent.
“the Commission” means the Commission established by article 3;
“the Minister” means the Minister responsible for social policy.
3. (1) There shall be a Commission to be known as the Commission on Domestic Violence which
shall be composed of a Chairperson and not less than four other members appointed by the Minister
after consulting such public and private agencies or entities involved in the research, prevention and
treatment of domestic violence as the Minister may deem appropriate. A member of the Commission
may be re-appointed on the expiration of his term of office.
(2) A person shall not be qualified to hold office as a member of the Commission if he is a Minister,
Parliamentary Secretary, a member of or a candidate for election to the House of Representatives,
or a member of a local government authority.
(3) Subject to the provisions of this article, the office of a member of the Commission shall become
vacant:
(a) at the expiration of three years from the date of appointment or at such earlier time as may be
specified in the instrument by which he was appointed; or
(b) upon resignation by a letter addressed to the Minister; or
(c) if any circumstances arise that, if he were not a member of the Commission, would cause him to
be disqualified for appointment as such.
(4) A member of the Commission may, at any time, be removed by the Minister after consultation
with the other members of the Commission and substituted by another member.
4. The Commission shall have the function of advising the Minister on all aspects of domestic
violence and in particular on:
(a) increasing the awareness and understanding of domestic violence and harassment and their
consequences and on ways and means to reduce their incidence;
(b) areas of domestic violence on which research is necessary or desirable;
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(c) strategies to expose domestic violence and to facilitate the intervention of public and private
agencies and entities with respect to victims and perpetrators of such violence;
(d) educating the public on all aspects of domestic violence;
(e) ways to facilitate communication between public and private agencies and entities involved in
action against domestic violence;
(f) standards for care facilities for victims and perpetrators of domestic violence, including public or
private shelter services or facilities;
(g) standards and protocols for practitioners;
(h) procedures for the effective co-ordination on a national level of the activities of public and private
agencies and entities engaged in the giving of services on domestic violence issues including
support services;
(i) a comprehensive and co-ordinated plan for the collection of data concerning domestic violence
for use by the courts, prosecutors, law enforcement officers, health care practitioners, social
workers and other agencies and entities in a manner that protects the identity of victims of
domestic violence;
(j) developing a comprehensive plan for a multi disciplinary approach of active prevention and early
intervention;
(k) specialized training for professional groups involved; and
(l) consulting and networking with other relevant national and international entities.
5. (1) The Commission shall meet within one month from its constitution and as often as may be
necessary or expedient thereafter.
(2) The meetings of the Commission shall be called by the Chairman on his own initiative or at the
request of any two of the other members of the Commission.
(3) The Commission shall not act unless a quorum consisting of the Chairman and not less than two
other members is present.
(4) The decisions of the Commission shall be adopted by a simple majority of the votes of the
members present and in the event of an equality of votes the Chairman shall have and exercise a
second or casting vote.
(5) Any vacancy among the members of the Commission shall not invalidate the proceedings of the
Commission.
(6) Subject to the provisions of this Act, the Commission may regulate its own procedure.
6. (1) By the end of March of the year immediately following the year of its constitution, the
Commission shall publish a report of all its activities and shall continue to draw up such a report by
the end of March of every year thereafter. A copy of the report shall be sent to the Minister who shall,
by not later than four weeks after receipt of the report, lay a copy thereof on the Table of the House
so however that if the House is not in session, then such report shall be laid by not later than four
weeks after the House resumes its session.
(2) The report mentioned in subarticle (1) shall, within the period of eight weeks from the date on
which a copy thereof is laid on the Table of the House, be discussed by the Social Affairs Committee
of the House of Representatives or any other committee substituting the same.
7. The Minister may, whenever the Commission so requests, appoint a person or designate a public
officer to assist it, in a consultative capacity, for the purpose of exercising any of its functions under
this Act.
8. (1) There shall be a Secretary to the Commission who shall be a person appointed as such by the
Minister or a public officer designated by the Minister to perform the functions of Secretary.
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(2) The Commission shall also have such other staff as the
Minister may deem necessary and appoint or designate as aforesaid.
9. (1) The Minister shall designate one or more organisations, institutions or other bodies with which
arrangements have been made as provided in subarticle (2) as the agency responsible for the
provision of preventive, therapeutic and, or treatment programmes for victims and perpetrators of
domestic violence.
(2) The Minister shall assign those services to be provided by the designated organisation, institution
or other body.
(3) The arrangements referred to in subarticle (1) shall lay down the services which the organisation,
institution or other body will be expected to provide for the duration of the arrangements and which
shall include the following:
(a) preventive, therapeutic and, or treatment programmes for victims and perpetrators of domestic
violence;
(b) public help-line facilities for emergency access to specialised support services in those areas
related to domestic violence;
(c) expertise for the assessment of the needs of victims of domestic violence, including the
development of a care plan for each referral;
(d) sheltered accommodation for victims of domestic violence, including in partnership with other
organisations, institutions or other bodies providing similar accommodation;
(e) the compilation and dissemination to interested persons and bodies of documentation on the
rights of victims of domestic violence and on the remedies and services available to them;
(f) the collation of data concerning domestic violence for use by the Courts, prosecutors, law
enforcement officers, health care practitioners, social workers and other agencies and entities, in a
manner that protects the identity of victims of domestic violence.
(4) (a) The arrangements referred to in subarticle (1) shall also provide for funding by the Minister of
the services agreed upon with the organisation, institution or other body.
(b) The designated agency shall keep the funds referred to in paragraph (a) separately from the
other funds of the agency, which shall keep proper books of account thereof audited by auditors
appointed by it with the concurrence of the Minister and which shall moreover be subject to audit
by the
(5) The designated agency shall, by not later than three months after the close of each financial
year, transmit to the Minister:
(a) a copy of the annual accounts certified by the auditors;
(b) a report on the operations of the agency during the year.
(6) The report referred to in subarticle (5)(b) shall be laid on the Table of the House by the Minister
by not later than six weeks after its receipt, or where the House is during the period not in session
by not later than the second week after the House resumes its sittings, and this report shall, within
the period of eight weeks from the date on which a copy thereof is laid on the Table of the House, be
discussed by the Social Affairs Committee of the House of Representatives or any other committee
substituting the same.
(7) Any member, officer, employee or member of staff of a designated agency shall be deemed a
public officer for the purposes of article 92 of the Criminal Code.
10. (1) In the event of domestic violence the victim has the right to refer to the court to seek
protection.
(2) In cases where data exists showing a direct and imminent threat to the life or health of the
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victim, the Police may institute proceedings upon the complaint of a private party.
(3) At the request of the victim, any medical doctor must issue a document to establish in writing
any injuries or traces of violence found by that doctor.
11. It shall be lawful for the Police to enter into any premises upon the request of any person
claiming to be a victim of domestic violence. It shall also be lawful for the Police to enter into a
private premises and arrest without warrant any person suspected of domestic violence where the
Police has reason to believe that another person also present in such premises is under attack or
imminent attack
12. (1) Protection against domestic violence shall be implemented through any of the following:
a.
b.
c.
d.

e.
f.

placing the respondent under an obligation to refrain from domestic violence;
removing the respondent from the common dwelling-house for a period specified by the
court;
prohibiting the respondent from getting in the vicinity of the home, the place of work, and
the places where the victim has his or her social contacts or recreation, on such terms and
conditions and for such a period as is specified by the court;
temporarily relocating the residence of the child with the parent who is the victim or with the
parent who has not carried out the violent act at stake, on such terms and conditions and for
such a period of time specified by the court, provided that this is not inconsistent with the best
interests of the child;
placing the respondent under an obligation to attend specialised programmes; or/and
advising the victims to attend recovery programmes.

(2) The measures under sub-article 1 shall be imposed on the perpetrator for a period of not less
than ______________ and not exceeding ____________ and/or to a fine (multa) not less than
_____________ and not exceeding ____________.
13. The Ministry responsible for the Family and Social Solidarity shall ensure the implementation
of programmes aimed at the prevention of and protection against domestic violence, as well as
programmes providing assistance to the victims.
Proceedings to impose Protection Measures against Domestic Violence
14. (1) The court competent to impose a measure shall be the Criminal Court as provided for under
the Code.
15. The proceeding for issuing an order may be instituted:
a.		 through an application by the victim;
b.		 at the request of the Executive Police;
c.		 whenever emergency court protection is sought, through an application by a sibling or by a
person who is a relative to the victim in the direct line irrespective of the degree of kinship.
16. (1) The application or request shall be in writing and must contain:
a.		 the names, the address, and the personal ID number of the applicant or the individual having
filed the request; if a victim cannot or is unwilling to disclose his or her address, he or she may
identify an address for litigation purposes;
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b.		 the names and the current address of the respondent or any other address where the latter
may be summoned, including a telephone and fax number;
c.		 data concerning the family, kinship or factual ties between the victim and the respondent;
d.		 a description of the facts and circumstances under which domestic violence occurred;
e.		 signature of the applicant.
(2) In the cases referred to in article 7 (b) and (c) the court shall, ex officio, involve the victim as
a party.
(3) At the request of the applicant the court shall seek ex officio in respect of the respondent a criminal
record certificate, information concerning any measures imposed under these Regulations, and a
certificate showing whether or not the respondent is registered at any psychiatric establishment.
17. (1) The application or request shall be filed within one month as from the date on which the
act of domestic violence occurred.
(2) The application or request shall be entered in a special register and assigned on the date of
filing.
18. (1) Upon issuing the order, the court shall award the costs and expenses to the respondent.
(2) In the event of refusal to issue an order or if the order is revoked, the costs and expenses shall
be charged to the applicant.
Hearing of Case
19. (1) On the day on which the application or request is filed, the court shall schedule a sitting to
take place not later than 30 days thereafter and shall serve the writ of summons and a copy of the
application or request with their enclosures on the defendant, while notifying the latter of his or her
obligation to produce evidence.
(2) In the cases mentioned under article 7 (b) and (c) the victim shall be summoned as well.
(3) Where necessary, the writ of summons shall be served with the assistance of the Executive
police.
(4) The judgment and the order shall be served on the parties, and where a measure under article
4 (1) is imposed they shall also be served on the local police department in the area where the
current address of the respondent and the address of the victim are located.
20. Where bail is requested by the offender, it shall be refused where it is proved to the court that
the victim of domestic violence would be in imminent danger if the offender would be released on
bail
21. (1) The judgment may be appealed against before the Court of Appeal within seven days as
from its service.
(2) The appeal shall not stay the execution of the judgment.
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(3) The court shall forward a copy of the appeal and of the enclosures thereto to the other party
who may, within three days from receipt file any objections.
(4) The Court of Appeal shall decide the case within 14 days and shall pronounce by delivering a
judgment on the merits whereby it upholds or reverses or varies the judgment appealed against.
Where it decides to vary the sentence, the court shall issue a new judgement.
(5) The judgment of the Court of Appeal shall be final.
22. (1) Where the application or request contains data concerning a direct and impending threat to
the life or health of the victim, the court shall issue an emergency protection order within 24 hours
as from receipt of the application or request.
(2) The order under sub-article 1 shall be served on the parties and forwarded ex officio to the
police headquarters.
23. An emergency protection order shall have effect until a protection order is issued or until the
court refuses the application or request.
Execution of the Protection Order
24.The protection order mentioned in the preceding articles shall be subject to immediate
execution.
25. (1) The executive authorities shall have the responsibility to verify that the order is executed
where a measure under article 4 (1) (a) (b) (c) has been imposed by virtue of such order.
(2) In the event of failure to comply with the court order, the police authority having found such
failure shall arrest the offender and notify forthwith the relevant authorities.
Final Provisions
26. These Regulations shall be read in conjunction with the Criminal Code and the provisions of such
Code shall apply mutatis mutandis to any matters not explicitly covered by these Regulations.
27. These Regulations shall come into force on such date as the Minister responsible for the
Family and Social Solidarity may, by notice in the Government Gazette, establish.
5. Presentation of findings:
The groups will then be asked to select a representative to present the main aspects of the group’s
discussions and their findings and conclusions.
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Exercise 4 - Caring Credits
Objectives:
1. Participants understand the potential of caring credits to support or to penalise parents who take time off to
care for children.
2. Participants get acquainted with examples of caring credits in other countries.
3. Participants develop policy proposals for providing caring credits.
Methodology:
Group work, with discussion questions and summary in plenary session, led by a facilitator specialised in the
subject-area.
Workshop participants should include: NGOs specialising in women’s rights and human rights; the Director
for Social Security or other officers within the Department; and lawyers specialising in human rights issues;
accountants and auditors; economists.
Material:
Legal texts, mainly Maltese Law on the subject and international documents including: the Code (Revised) on
Social Security and CEDAW; Directive 79/7/EEC on the progressive implementation of the principle of equal
treatment for men and women in matters of social security; Directive 86/378/EEC on the implementation of the
principle of equal treatment for men and women in occupational social security; policy instruments such as the
White Paper on Pension Reform and parliamentary debates on the matter; Incentivising Female Participation in
the Work Force to ensure a Sustainable Pension System Supplementary Paper to the Final Report of the Pensions
Working Group, Supplementary Paper No 03, June 2005, Management Efficiency Unit. 2005; United Nations
Economic Commission for Europe, Fact Sheet 3, Gender Aspects of Social Protection and Pensions in Ageing
Europe.
Any publicly available statistics on the subject matter and any visual material.
Other material: tables, flip charts and writing material.
Exercise:
1. Introduction to the subject to be discussed:
While the facilitator of the group introduces the topic of the subject from a legal perspective, a practitioner in
the field, such as the Director of Social Security or a person representing the Department, an expert (this could
be a retired Director) or a sociologist should introduce the subject from a sociological perspective. It is also
suggested that a person representing the Department of Social Security assist by explaining the number of
persons presently benefiting from these benefits so that the participants have a clear idea of the current local
scenario. A person from a womens’ rights NGO could also help to introduce the topic to give the participants
the perspective of a person who is being directly affected by these issues.
Child raising periods pose particular questions in the design of a pension scheme. Should parents receive
credit for the unpaid work of bringing up a child? And if so, how? During periods of leave for child raising, the
insured typically cannot pay contributions from wages, since they do not receive wages.
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This may have negative consequences on their accumulation of pension entitlements. Should they be
compensated for these losses? If so, who should pay for that compensation?
Countries have found different solutions to these questions by providing “caring credits” in their pension
systems.
2. Workshop:
Participants are expected to answer questions put forward by the facilitator in order to instill discussion
among them. All answers should be recorded on a flipchart and any areas where consensus cannot be
reached be discussed further so that all points of view be analysed in detail.
The participants are divided into small groups and are furnished with the existing Maltese legislation on the
subject-area and a discussion shall ensue on areas where they feel there could be gender discrimination, if
any.
Social Security Act
Part II
Insured Persons and Contributions
“16(2)(d). Contributions shall be credited to:
the father or the mother, who have attained the age of eighteen years and born on or after the 1st
January 1962, has the legal care and custody of a child who has not attained the age of six years,
or the age of ten years in the case of a child who has been certified by a medical consultant as
suffering, during the period for which the credit is being requested, form a serious disability:
Provided that the sum total of such credited contributions which may be given in regard of each
child to a parent or to both parents together shall not exceed 104 contributions in any period of two
years:
Provided further that in the case of a parent who, to the satisfaction of the Director, presents a
certificate from a medical consultant of a child suffering from a serious disability during such period
for which credits are requested, the sum total of such credited contributions that may be awarded
in respect of each and every such child shall not exceed 208 contributions in any period of four
years:
Provided also that such credits shall only be awarded insofar as, prior to the pension age, such
father or mother, as the case may be, resumes gainful occupation for a minimum period equivalent
to that period for which such number of credits would have been awarded; sohowever that, in the
event of the death of any such parent, such credits shall still be awarded notwithstanding that
the minimum period required in terms of this proviso for the award of such credits has not been
satisfied.”
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3. Discussion:
After the participants analyse the text of the law, the following points of discussion shall be raised by the
facilitator:
a.
b.
c.
d.
e.
f.
g.
h.
i.
j.
k.
l.

What is Government doing to assist men and women reconcile work and family life?
Are there social services that enable parents to combine family obligations with work responsibilities?
Are women penalised for taking time-off from paid employment to take care of their family?
Should parents receive credit for the unpaid work of bringing up a child?
Who should be responsible for this crediting?
Should there be caring credits? If so, for how long a period of time should parents receive caring
credits?
How should caring credits be compensated for?
Should caring credits be provided for child raising only? What other kinds of care work could/should
be included?
What are the possible solutions?
To what extent can legislation help achieve these solutions?
Is the current legal scenario meeting international obligations?
What current legal provisions should be added/amended/abolished?

4. Legal Drafting:
After the discussion on the current legal provisions which should also include an analysis of the approach
taken in other Member States, the participants must determine what approach they would adopt for there
to be gender mainstreaming/gender neutrality, and then make suggestions as to how they think the relative
provisions on crediting of contributions be amended:
A discussion on the proposed amendments to the law, as follows, should follow:
‘The father or the mother, who have attained the age of eighteen years and has the legal care and custody of
a child who has not attained the age of six years or the age of ten years in the case of a child who has been
certified by a medical consultant as suffering, during the period of which the credit is being requested, from a
serious disability: Provided that the sum total of such credited contributions which may be given in regard of
each child to a parent shall not exceed 156 contributions in any period of three years:’
‘the father or the mother who have availed themselves of parental leave during such period as they are not
in paid employment for reasons related to family responsibilities.’
‘any person who stops working to take care, all by himself or herself, on a full-time basis and regularly, of
his or her parent or brother, sister, grandparent, uncle, aunt, father or mother- in-law or brother or sisterin-law and who is suffering from a severe physical or mental infirmity, as certified by a medical practitioner
specializing in the field of the infirmity denoted, or who is aged sixty years or over and is physically or mentally
unable to take care of himself or herself and of his or her day to day needs.’
5. Presentation of findings:
The group will then be asked to select a representative to present the main aspects of the group’s discussions
and their findings and conclusions.
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Exercise 5 - Employment Conditions
Objectives:
1.

Participants understand the issue of direct and indirect gender discrimination in employment.

2.

Participants get acquainted with certain anomalies relating to the present law.

3.

Participants develop policy proposals for providing redress to discrimination in employment.

Methodology:
Group work, with discussion questions and summary in plenary session, led by a facilitator specialised in the
subject-area.
Workshop participants should include: trade union representatives; employers’ organisations representatives;
Department of Labour and Industrial Relations representatives; lawyers specialising in labour law; Chairperson/s
of Industrial Tribunal; representatives from a womens’ rights organisations and human rights organisations.
Material:
Legal texts, mainly Maltese Law on the subject and international documents including: European Directives on
employment such as Directive 75/117/EEC on the approximation of the laws of the Member States relating to
the application of the principle of equal pay for men and women; Directive 76/207/EEC on the implementation of
the principle of equal treatment for men and women as regards access to employment, vocational training and
promotion, and working conditions; Directive 97/80/EC on the burden of proof in cases of discrimination based on
sex; Directive 2000/78/EC establishing a general framework for equal treatment in employment and occupation;
Directive 2002/73/EC amending Council Directive 76/207/EEC on the implementation of the principle of equal
treatment for men and women as regards access to employment, vocational training and promotion, and working
conditions; ILO Conventions.
Any publicly available statistics on the subject matter and any visual material.
Other material: tables, flip charts and writing material.
Exercise:
1. Introduction to the subject to be discussed:
While the facilitator of the group introduces the subject from a legal perspective, a practitioner in the field, an
expert or an employee representative should also introduce the subject giving practical examples.
Over the past decade, there have been several important developments in Maltese employment-related
legislation. These developments were required so that Maltese legislation be adapted to reflect new realities
and challenges facing both employees and employers alike over time.  However, the most important of these
developments was the enactment of the Employment and Industrial Relations Act, 2002 (Act XXII of 2002, Cap
452 of the Laws of Malta). This new Act introduced extensive changes to the current employment legislation
arising out of the Conditions of Employment (Regulation) Act of 1952 (Cap 135 of the Laws of Malta) and the
Industrial Relations Act, 1967 (Cap 266 of the Laws of Malta) and introduced new concepts and principles
mainly arising from the acquis communitaire.
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The EIRA is supplemented by various regulations which bring into force specific provisions of the Act or which
relate to various issues which the Minister responsible for employment is authorised to introduce into Maltese
legislation by virtue of the powers vested in him by the EIRA.
2. Workshop:
Participants are expected to answer questions put forward by the facilitator in order to instill discussion
among them. All answers should be recorded on a flipchart and any areas where consensus cannot be
reached be discussed further so that all points of view be analysed in detail.
The participants are divided into small groups and are furnished with the existing Maltese legislation on the
subject-area and a discussion shall ensue on areas where they feel there could be gender discrimination, if
any.

EMPLOYMENT AND INDUSTRIAL RELATIONS ACT
“36. (1) Saving the provisions of subarticle (16), the first six months of any employment under a
contract of service shall be probationary employment unless otherwise agreed by both parties for
a shorter probation period:
Provided that in the case of a contract of service, or collective agreement, in respect of employees
holding technical, executive, administrative or managerial posts and whose wages are at least
double the minimum wage established in that year, such probation period shall be of one year
unless otherwise specified in the contract of service or in the collective agreement.
(2) During the probationary period the employment may be terminated at will by either party without
assigning any reason:
Provided that a week’s notice of the termination of employment shall be given to the other party
in the case of an employee who has been in the employment of the same employer continuously
for more than one month.”
3. Discussion:
After the participants analyse the text of the law, the following points of discussion shall be raised by the
facilitator:
a.		
b.
c.
d.

How mobile are women and what facilities are provided for child care?
Do they receive equal pay for equal work?
How is equal work determined? How are all the tasks they undertake valued, formally and in reality?
Do women have the same employment rights as men, including the right to work in the same areas of
employment?
e. Do women and men have the same employment opportunities, including the application of the same
criteria for selection?
f. Do women have the right to:
1)
free choice of profession and employment?
2)
promotion?
3)
job security?
4)
benefits and conditions of service?
5)
receive vocational training and retraining?
6)
equal remuneration, including benefits?
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7)
equal treatment in respect of work of equal value?
8)
equality of treatment in the evaluation of the quality of work?
9)
social security, particularly in cases of retirement, unemployment,   sickness,
10)
invalidity and old age and other incapacity to work benefits?
11)
paid leave?
12)
maternity leave with pay and special protection against harmful work during pregnancy?
What are the possible solutions?
To what extent can legislation help achieve these solutions?
Is the current legal scenario meeting international obligations?
What current legal provisions should be added/amended/abolished?

4. Case Studies:
Case Study A
Josephine had started her new job as manager of an IT company two months before getting pregnant. As
soon as she got pregnant she informed the senior management of her condition and when she intended to
avail herself of her maternity leave.
A couple of weeks after this, Josephine received a letter from her employer informing her that her services
were no longer required within the company and that she had a week’s notice.
Josephine was very surprised at this since the company was doing very well and she herself had just managed
to sign a contract with a new client who would be doing a lot of business with her company, so she decided
to speak to her employer about this.
Her employer kept on insisting that her services were no longer needed and thus Josephine was terminated
from her job.
Debate:
a.
b.
c.
d.

Do you think that Josephine was discriminated against?
Do you feel that in the light of the current Maltese legislation quoted above Josephine’s employer was
acting illegally?
Do you feel that the present Maltese legislation protects sufficiently against gender discrimination?
Why?
What amendments would you propose for there to be more gender equality and gender
mainstreaming?

Case Study B
Jenny saw an advert on a newspaper asking for a part-time receptionist at a hotel. Jenny had been wanting to
start working again since her young son had started school and she would be available to work approximately
3 hours a day. Since the vacancy stated that the work would be in the mornings, Jenny thought that this would
be perfect for her, especially since she had read in the newspaper of recent amendments in the law stating
that all part-timers would be entitled to pro-rata benefits.
Jenny attended the interview and she was asked whether she had another job. Jenny replied that she didn’t
have another job and thus this would be her only employment. The persons carrying out the interview told
her that this would create some problems and added financial burdens since they would have to give her pro
rata benefits.
Jenny left and later got to know that the job was taken by a man who had a full-time job and for whom this
part time would be an extra job not his main employment.

16283 NCPE Legal Toolkit2.indd 43

5/9/08 4:28:15 PM

The Gender Aspect from
a Legal Perspective
Section D

44

Legal Sector

Practical application
of Material

Debate:
a) Do you think that Jenny was discriminated against?
b) Do you feel that in the light of the current Maltese legislation quoted above Jenny’s employer was acting
against the law?
c) Do you feel that the present Maltese legislation protects sufficiently against gender discrimination?
Why?
d) What amendments would you propose for there to be more gender equality and gender mainstreaming?
5. Presentation of findings:
The group will then be asked to select a representative to present the main aspects of the group’s discussions
and their findings and conclusions
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Exercise 6 - Community of Acquests
Objectives:
1. Participants understand the issue of gender equality and mainstreaming in the regime of the community of
acquests.
2. Participants get acquainted with discriminatory effects arising out of this regime.
3. Participants develop policy proposals for providing redress to this situation.
Methodology:
Group work, with discussion questions and summary in plenary session, led by a facilitator specialised in the
subject-area.
Workshop participants should include: representatives of womens’ rights and human rights NGOs; lawyers
specialising in civil law, corporate law and trusts; mediators working in the Family Court; Judges presiding the
Family Court; auditors and accountants.
Material:
Legal texts, mainly Maltese Law on the subject and international documents including: Convention on the Elimination
of All Forms of Discrimination against Women; International Covenant on Economic, Social and Cultural Rights;
International Covenant on Civil and Political Rights; Optional Protocol: Acceded: 13 September 1990; Second
Optional Protocol: Acceded: 29 December 1994; Convention on the Elimination of All Forms of Discrimination
against Women.
Any publicly available statistics on the subject matter and any visual material.
Other material: tables, flip charts and writing material.
Exercise:
1. Introduction to the subject to be discussed:
While the facilitator of the group introduces the subject from a legal perspective, a practitioner in the field should
also introduce the subject giving practical examples.
The regime of the community of acquests is the most common matrimonial regime in Malta since it is the one
which is automatically adopted by the spouses, unless they decide otherwise. Although one can understand
that this regime has been adopted to create more gender equality it can also lead to problems especially in the
case of debts and one of the spouses being a trader.
2. Workshop:
Participants are expected to answer questions put forward by the facilitator in order to instill discussion
among them. All answers should be recorded on a flipchart and any areas where consensus cannot be
reached be discussed further so that all points of view be analysed in detail.
The participants are divided into small groups and are furnished with the existing Maltese legislation on the
system of community of acquests and a discussion shall ensue on areas where they feel there could be
gender discrimination, if any.
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CIVIL CODE
“1322 (6) Either spouse may, by means of a public deed or a private writing duly attested in terms
of article 634 of the Code of Organization and Civil Procedure, appoint the other spouse or any
other person, as his or her mandatory with regard to acts of extraordinary administration and
compromise.
1329. (1) Subject to the following provisions of this article, the creditors of a spouse for debts which
are not chargeable to the community of acquests whether such debt has arisen before or after the
marriage, may, when such creditors cannot satisfy their claim against the paraphernal property of
such spouse, enforce their claim in subsidium against the assets forming part of the community of
acquests but only to the extent of the value of the share which such spouse has in the community
of acquests.
(2) Saving the right of the debtor’s spouse to seek the judicial separation of property, the debtor’s
spouse shall not have a right to oppose an act enforcing the credit against any property of the
debtor or of the community of acquests except where the property upon which execution is being
attempted is the paraphernal property of such debtor’s spouse.

3. Discussion:
After the participants analyse the text of the law, the following points of discussion shall be raised by the
facilitator:
a. Do you agree that the community of acquests is automatically adopted unless the parties agree on a
different regime?
b. Do men and women have equal rights and responsibilities regarding ownership, management and
disposition of property?
c. Do you envisage any problems in the case of debts when one of the spouses is a trader and there is the
regime of the community of acquests?
d. What problems could be envisaged as regards the effects of article 1322(6)? For example these are
some problems which could arise: in most instances it is the wife which gives such power of attorney to
her husband and (b) such powers of attorney are granted for unlimited periods and therefore the spouse
giving such power of attorney could find himself in a situation where he/she would not have wished his/
her attorney to carry out certain specific actions. Furthermore, there are various instances where the
mandatory would not understand all the effects of such power of attorney.
e. Which risks might article 1329 bring about and what solutions do you propose to minimise these risks?
f. What are the possible solutions?
g. To what extent can legislation help achieve these solutions?
h. Is the current legal scenario meeting international obligations?
i. What current legal provisions should be added/amended/abolished?
4. Legal Drafting:
Participants should discuss and suggest any amendments to the text of the law in order to minimise and/or
abolish any identified gender discrimination or to provide for gender mainstreaming.
The debate should centre around proposing that the law be amended to provide that upon marriage the
spouses choose which system should regulate their property after marriage. The system of community
property should not come into force automatically but spouses should make an informed choice, through the
services of a notary, and a deed drawn up in this regard. This amendment is particularly relevant where one
of the spouses is a trader.
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5. Presentation of findings:
The group will then be asked to select a representative to present the main aspects of the group’s discussions
and their findings and conclusions.
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Appendix
List of relevant publications:
Women and the Family in Europe, Berit Bareksten, Catherine Euler, Jalna Hanmer, Hildur Ve - http://www.helsinki.
fi/science/xantippa/wee/wee23.html
Incentivising Female Participation in the Work Force to ensure a Sustainable Pension System Supplementary
Paper to the Final Report of the Pensions Working Group, Supplementary Paper No 03, June 2005, Management
Efficiency Unit. 2005
Family-friendly measures in the Public Sector (Draft of Whole Report). Malta: Office of the Prime Minister, Malta
Firms’ contribution to the reconciliation between work and family life. Evans, John M. , 2001, Labour Market and
Social Policy Occasional Papers No 48. Available from: http://www.olis.oecd.org/OLIS/2001DOC.NSF/43bb6130e
5e86e5fc12569fa005d004c/c1256985004c66e3c1256a010059d180/$ FILE/JT00103532.PDF
Implementation of the European Framework Agreement on Telework adopted by the Social Dialogue Committee
on 28 June 2006
Leave Policies, CESifo DICE Report 4/2006
Addressing Violence Against Women and Achieving the Millennium Development Goals, World Health Organisation,
2005
WHO – Gender-based violence (www.who.int/gender/violence/en/)
Gender Mainstreaming in Legal and Constitutional Affairs – A reference manual for Governments and other
Stakeholders, Christine Chinkin, Commonwealth Secretariat: Legislative Reform
WHO glossary in Gender Policy: <http://www.who.int/gender/documents/engpolicy.pdf>, used in Addressing
Violence Against Women and Achieving the Millennium Development Goals, World Health Organisation, 2005
Combating Domestic Violence: Obligations of the State, Radhika Coomaraswamy, Innocent Digest No. 6 –
Domestic Violence – June 2000, United Nations Children’s Fund, Innocenti Research Centre, Florence, Italy
Trafficking in Women: The misery behind the fantasy: from poverty to sex slavery – A Comprehensive European
Strategy: (http://ec.europa.eu/justice_home/news/8mars_en.htm)
Best Practices to Address the Demand Side of Trafficking, Donna M. Hughes  Professor & Eleanor M. and Oscar
M. Carlson Endowed Chair Women’s Studies Program University of Rhode Island, August 2004
Trafficking in women for the purposes of sexual exploitation: European Women’s Lobby (www.womenlobby.org/
site)
Situation Report 5: Trafficking in Women, Kajsa Wahlberg and Camilla Orndahl, National Criminal Intelligence
Service, National Criminal Investigation Department, Sweden, December 31, 2002
First Offender Prostitution Program (SAGE) application for Innovations in American Government Award, 1998
United Nations Economic Commission for Europe, Fact Sheet 3, Gender Aspects of Social Protection and Pensions
in Ageing Europe
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5 years after Lisbon. Time for a new commitment and a new social agenda, Jorens Y. & Paparrigopoulou P.,
2005
The new deal for lone parents: A review of evaluation evidence, Hasluck C
International Social Security Association, Social Security Programs Throughout the World: Europe, 2006
Equality Proofing Procedures in Drafting Legislation: International Comparisons, Scottish Executive Research
Unit, 2001, Mackay Fiona and Bilton Claire
Gender Equality in the Courts – A Guide for All New Mexico State and Federal Courts, prepared by the State Bar
of New Mexico Committee on Women and the Legal Profession and the New Mexico Supreme Court
Gender Neutral Communication Guidelines, Law Society of Saskatchewan – 2003
Gender Mainstreaming in the EU Member States. Progress, Obstacles and Experiences at Governmental Level,
Sterner G. and Biller H – Swedish Ministry of Integration and Gender Equality - 2007
Gender Mainstreaming in Education. A reference Manual for Governments and Other Stakeholders, Commonwealth
Secreteriat Elsa Leo-Rhynie and the Institute of Development and Labour Law, University of Cape Town, South
Africa
National Commission for the Promotion of Equality, Malta; National Machinery for Women’s Rights, Cyprus and
Coalition for Gender Equality, Latvia, Facilitating Equality through Education, November 2006

Major international treaties, conventions and documents which have a direct
or indirect bearing on gender issues
United Nations
International Covenant on Economic, Social and Cultural Rights (Signed: 22 October 1968; ratified: 13 September
1990)
International Covenant on Civil and Political Rights (Acceded: 13 September 1990); Optional Protocol: Acceded:
13 September 1990; Second Optional Protocol: Acceded: 29 December 1994
Convention on the Elimination of All Forms of Discrimination against Women (Acceded: 8 March 1991)
The Declaration on the Elimination of all Forms of Violence against Women (1993): (http://www.ohchr.org/english/
law/eliminationvaw.htm)
United Nations Economic and Social Commission for Asia and the Pacific – Gender and Human Trafficking: http://
www.unescap.org/esid/Gad/Issues/Trafficking/index.asp)
The CEDAW Committee’s General Recommendation 23 on political and public life
Council of Europe
European Convention on Human Rights (Signed: 12 December 1966; ratified: 23 January 1967); Protocol 1:
Signed: 12 December 1966; ratified: 23 January 1967; Protocol 6: Signed: 26 March 1991; ratified: 26 March 1991;
Protocol 11: Signed: 11 May 1994; ratified: 11 May 1995
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European Social Charter (Signed: 26 May 1988; ratified: 4 October 1988); Protocol Amending the European Social
Charter (Signed: 21 October 1991; ratified: 16 February 1994)
The Council of Europe Convention on Action against Trafficking in Human Beings: (http://www.coe.int/T/E/Human_
Rights/Trafficking/)
Council of Europe – Human Rights Equality between Men and Women, www.coe.int/equality
Final Declaration at the Second Summit of the Council of Europe
Council of Europe, Promoting Gender Mainstreaming in Schools
European Union
•
•
•
•
•
•
•
•
•
•
•

Directive 75/117/EEC on the approximation of the laws of the Member States relating to the application of the
principle of equal pay for men and women53;
Directive 76/207/EEC on the implementation of the principle of equal treatment for men and women as
regards access to employment, vocational training and promotion, and working conditions54;
Directive 79/7/EEC on the progressive implementation of the principle of equal treatment for men and women
in matters of social security55;
Directive 86/378/EEC on the implementation of the principle of equal treatment for men and women in
occupational social security56;
Directive 92/85/EEC on the introduction of measures to encourage improvements in the safety and health at
work of pregnant women and workers who have recently given birth or are breastfeeding57;
Directive 96/34/EC on the framework agreement on parental leave concluded by UNICE, CEEP and the
ETUC58;
Directive 97/80/EC on the burden of proof in cases of discrimination based on sex59;
Directive 2000/43/EC implementing the principle of equal treatment between persons irrespective of racial or
ethnic origin60;
Directive 2000/78/EC establishing a general framework for equal treatment in employment and
occupation61;
Directive 2002/73/EC amending Council Directive 76/207/EEC on the implementation of the principle of
equal treatment for men and women as regards access to employment, vocational training and promotion,
and working conditions62; and
Directive 2004/113/EC on implementing the principle of equal treatment between men and women in the
access to and supply of goods and services63.

European Framework Agreement on Telework, 2002 - http://ec.europa.eu/employment_social/news/2002/oct/
teleworking_agreement_en.pdf
Recommendation No. R(85)4 on violence in the family
Recommendation No. R(90)2 on social measures concerning violence within the family

53
54
55
56
57
58
59
60
61
62
63

OJ 1975 L 45/19, First Equal Treatment Directive or Equal Pay Directive
OJ 1976 L 39/40, Second Equal Treatment Directive
OJ 1979 L 6/24
OJ 1986 L 225/40, Fourth Equal Treatment Directive
OJ 1992 L 348/1
OJ 1996 L 145/4
OJ 1998 L 14/6
OJ 2000 L 180/22
OJ 2000 L 303/16
OJ 2002 L 269/15
OJ 2004 L 373/37
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Recommendation Rec(2002)5 on the protection of women against violence of the Committee of ministers to
Member States adopted on 30 April 2002: (http://www.humanrights.coe.int/equality/Eng/WordDocs/2002r5%20
Violence%20recommendation%20English.doc)
European Commission, Gender inequalities in the risks of poverty and social exclusion for disadvantaged groups
in thirty European countries
European Code of Social Security (Revised)
Committee on Women’s Rights and Gender Equality, European Parliament Session Document, Report on
educational discrimination against young women and girls (2006/2135(INI))
Council Directive 96/34/EC of 3 June 1996 on the framework agreement on parental leave concluded by UNICE,
CEEP and the ETUC
Council of Europe Convention on Action against Trafficking in Human Beings. Council of Europe Treaty Series No. 197 Warsaw, 16.V.2005
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I. Introduction
Language is a basic tool of communication. The use
of language is therefore fundamental to the practice
of law. Lawyers should be in the forefront in the use
of gender neutral or gender free language, in order
to:
1. promote accuracy in legal writing and speech;
2. meet current standards of professional integrity
and responsibility; and
3. be consistent with legal norms of equality and
non-discrimination in law.64
Gender neutrality is important when writing about
people because it is more accurate, respectful and
consistent with the values of equality which are
internationally recognized.
The law applies to persons, embracing individuals
of both genders and a variety of entities, such as
companies, that are endowed with legal personality.
Some laws, or statements about the law are, by
their nature, capable of application to persons
of one particular gender or to natural or artificial
persons. Statements concerning the legal position of
husbands, mothers and companies are examples.
The vast majority of laws, however, apply to persons
of all kinds. Similarly, most words used to designate
a person who has a particular legal status are not
concerned with the characteristics of gender or
artificiality.

64

The Use of Non-Discriminatory Language in the
Law, Mary Jane Mossman, 73, Canadian Bar Review
347
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Thus, for example, the term “trustee” may be used
to designate a person who is male, female or a
corporation.
Where a statement is made about a person, the
communicator may face decisions about how
further references should be framed. For many, the
answer is clear and straightforward -- the masculine
pronouns embrace all entities and filling the blanks
with “he” and “his” is acceptable and appropriate.
Others challenge this view, suggesting that the use
of the masculine pronouns in general statements
involves unsustainable assumptions about the legal
system. They would advocate moving toward a style
of writing that does not involve such assumptions - a
style sometimes referred to as “gender neutral.”
The choice of whether or not to adopt a gender
neutral writing style is an individual or institutional
one. The clear communication of ideas is the
ultimate goal and it does not require the selection
of one style in preference to another. For those who
wish to do so, adopting a style of writing that does
not rely on the exclusive use of masculine pronouns
can present a challenge. Some writers adopt the
feminine pronouns, either exclusively, as a kind
of linguistic affirmative action, or in a mixture with
masculine pronouns, achieving a balance of sorts.
Other writers favour setting out both forms of the
pronoun in a “he or she” and “him or her” kind of
formulation. In some contexts these approaches
may be satisfactory. Frequently, however, the result
is a document that is so “self-consciously” gender
neutral that this detracts from its clarity and distracts
the reader. Another approach is to adopt a “genderfree” style of writing which avoids, where possible,
the use of pronouns entirely.
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II. Objectives

IV. Background

These guidelines are intended to raise awareness
among legal drafters, the judiciary and all members
of the legal profession and their respective staff
members about the importance of the use of gender
neutral language in all forms of written communication
and to provide specific techniques for eliminating
gender bias from all forms of laws, regulations and
policy documents.

In the past, and certainly as can be seen in local
legislation, the masculine pronoun was commonly
used to signify the non-specific “he or she”. Thus,
typically found in local law, a minor is always referred
to as ‘him’ or ‘he’, parent is also referred to as ‘he’ or
‘him’, and whenever there is reference to ‘Minister’ it
is always in the masculine. Other than the common
reference to male gender pronouns and terms,
gender specific terms can also be found in local
legislation such as ‘chairman’, and ‘policeman’, The
Interpretation Act provides that references to female
persons include male persons and vice versa. Article
4(b) reads:

Drafting, using gender free language, means avoiding
the use of gender specific terms. However, if the
substance of a draft text or provision applies to one
gender only, words that identify that gender should
be used. Eliminating gender from the text of the
proposed enactment must not change its meaning.
Therefore, if there is no gender neutral equivalent,
the original specific wording may be retained.
There are different ways of drafting using gender
free or gender neutral language; the choice among
them should be made within the particular context of
each draft text.
III. General Recommendations
The need to deal equally with men and women
highlights the desirability of drafting using gender
neutral language. Laws that exclude references to
the female gender do not promote gender equality.
For this reason, the use of gender specific language
in legislation should be avoided. Gender specific
words should be replaced with gender neutral words
that have the same meaning.
In addition, the following writing techniques should
be considered in avoiding to use a gender specific
pronoun:
a.
b.
c.
d.
e.
f.
g.

use the singular “they” and its other grammatical
forms (“them”, “themselves” and “their”) to refer
to indefinite pronouns and singular nouns;
replace the masculine pronoun with an article;
use both pronouns “he” and “she”;
use the plural;
use a neutral word or phrase such as “person”,
“any person”, “every person” or “no person”;
repeat the noun;
re-write the sentence in order to eliminate the
pronoun completely.
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‘words importing the masculine gender shall include
females’
It is felt that legal drafting should follow certain
guidelines and drafters adopt certain techniques to
ensure that readers will not have to make reference
to interpretation tools such as the one stated above.
Furthermore, it is now generally well-accepted that
gender specific language should only be used for
references to persons of one gender or the other, for
example in provisions that deal with women taking
maternity leave or other instances where the law
is only intended to make specific reference to one
gender and not to the other. In all other cases, the
use of gender specific language should be avoided.
V. Drafting Techniques
There are a number of ways to avoid using gender
specific language. Many gender specific terms may
be replaced with gender neutral terms that have
the same meaning. Practices should require that
drafters select gender neutral terms over gender
specific terms.
There are also a number of writing techniques that
may be used to avoid gender specific pronouns.
The technique that will be most appropriate in a
particular case will depend on the sentence under
consideration. What is effective in one situation may
not be useful in another. For this reason, the options
below have not been listed in any order of preference.
The examples of a given text and how this may be redrafted have been included for illustration purposes
only and the content thereof should not be relied on
for any purpose whatsoever.
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A. Re-drafting:
1. Use “they” and its other grammatical forms
(“them”, “themselves” and “their”) to refer to
singular indefinite nouns:
The singular they is accepted when used to refer
to gender-indefinite antecedents like any, anyone,
each, every, everybody, everyone, nobody, no one,
someone and somebody.
Instead of:
Every taxpayer shall file his tax return no later than
April 30 of the year following the year in which he
earned the income on which he is paying taxes.
Consider this:
Every taxpayer shall file their tax return no later than
April 30 of the year following the year in which they
earned the income on which they are paying taxes.
2. Replace a possessive pronoun with a
definite article:
Another useful technique is to eliminate gender
specific personal pronouns altogether; however,
when you eliminate pronouns, you also remove any
emphasis on gender, which may or may not be your
intent:
Instead of:
If a notice has been requested under paragraph (1)
(b), but the Commissioner receives no such notice,
the Commissioner shall so advise the complainant in
his report under subsection (2).
Consider this:
If a notice has been requested under paragraph (1)
(b), but the Commissioner does not receive the notice,
the Commissioner shall so advise the complainant in
the report under subsection (2).
In this case, subsection (2) says that the Commissioner
issues the report so it is not necessary to refer to “his”
report.
3. Use both pronouns “he” and “she”:
She or he (or he or she) has long been an acceptable
substitute for “generic” he. Some people use it
specifically to draw attention to the fact that they are
including both women and men, as in the following

16283 NCPE Legal Toolkit2.indd 55

Legal Sector

Guidelines on the use of
gender neutral language
in legal drafting

55

example: Each applicant must submit her or his
resume. Used sparingly, he or she and she or he
are very helpful solutions; however, repeating them
frequently throughout a passage will alienate even
the most dedicated reader. It is felt that once per
paragraph is more than enough.
Instead of:
This Part applies despite any other law or any
custom, contract or arrangement, but nothing in this
Part affects any rights or benefits of an employee
under any law, custom, contract or arrangement that
are more favourable to the employee than his rights
or benefits under this Part.
Consider this:
This Part applies despite any other law or any
custom, contract or arrangement, but nothing in this
Part affects any rights or benefits of an employee
under any law, custom, contract or arrangement that
are more favourable to the employee than his or her
rights or benefits under this Part.
However, “he or she” should not be used if an
entity is included in the noun that is followed by the
pronouns.
4. Use you:
In some cases, you can avoid using he by addressing
the reader directly. This is a good alternative when
explaining how to do something.
Instead of:
Each driver must be sure to renew his automobile
insurance yearly.
Consider this:
Be sure to renew your automobile insurance yearly.
5. Use one:
You can sometimes use one in place of a third-person
pronoun. Bear in mind this usage will change the tone
of your writing, making it more formal and distanced.
Instead of:
A consumer should compare prices before he buys
groceries.
Consider this:
As a consumer, one should compare prices before
buying groceries.
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6. Use the plural:
Recasting a sentence in the plural is often the best
choice. If you do convert to the plural, avoid making
the sentence ambiguous. You can re-order the
sentence to eliminate ambiguity.
Instead of:
A person elected under subsection (1) holds office
until another is elected to replace him, at the first
quarterly meeting of the next year or until he is
removed from office or vacates it under the statute
of the company.
Consider this:
The persons elected under subsection (1) hold office
until others are elected to replace them, at the first
quarterly meeting of the next year or until they are
removed from office or vacate it under the statute of
the company.
While the use of the singular is usually preferred,
the plural may be used to avoid a gender specific
pronoun if its use does not create ambiguity.
7. Use a neutral word or phrase such as
“person”, “any person”, “every person” or “no
person”:
Instead of:
After the term of a member ends, he may carry out
the duties of a member in respect of a matter that
was referred to the Commission under subsection
26(4) while he was a member.
The following would avoid gender specificity:
After a person’s term as a member ends, the person
may carry out any duties of a member in respect of
a matter that was referred to the Commission under
subsection 26(4) while the person was a member.
In the above example, the use of the word “person”
is a useful technique to avoid the pronoun “he”. (It
would not be appropriate in this case to repeat the
noun “member” since the provision deals with the
situation where the person is no longer a member
because their term has ended.)
8. Repeat the noun:
Instead of:
If a judge is satisfied that it is reasonable in the
circumstances to do so, he must issue a warrant.
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Consider this:
If a judge is satisfied that it is reasonable in the
circumstances to do so, the judge must issue a
warrant.
This technique must be used with caution since it
may become too cumbersome if the noun must be
repeated several times.
9. Use gender neutral synonyms instead of
repeating antecedent nouns, to avoid using he:
Instead of:
Every charitable organization has an executive
director. He is responsible for the administration of
the agency.
Consider this:
Every charitable organization has an executive
director. This official is responsible for the
administration of the agency.
10. Rewriting the sentence to completely
eliminate the pronoun:
If nothing else works, you might have to rewrite the
sentence by combining a number of techniques, as
in the following examples:
Instead of:
When an editor revises a document, he usually
marks his changes in pen or pencil.
You could restructure the sentence and delete the
personal pronouns.
Consider this:
When revising a document, an editor usually marks
changes in pen or pencil. Or you could add a relative
clause: An editor who is revising a document usually
marks changes in pen or pencil.
Instead of:
A fisheries officer may issue a fishing licence and
he may register the licence if he considers that the
applicant has met the licence requirements.
Consider this:
A fisheries officer may issue and register a licence
after determining that the applicant has met the
licence requirements.
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B.

Pitfalls:

Although these replacement forms provide an easy
solution, their use is awkward and interruptive when
reading any text.
(ii) Avoid repeating nouns
If

Thus, with the sentence: The treasurer must draft
the budget. The treasurer is also responsible for
the agency’s financial statements; it would be
preferred: The treasurer, who is also responsible
for the agency’s financial statements, must draft the
budget.
(iii) Avoid using the passive voice to avoid he
unless absolutely necessary
The passive voice is less direct than the active voice;
it removes the “doer” of the action, thereby causing
ambiguity. It can also be cumbersome. Active voice:
Before filing an appeal, each candidate should
understand the correct procedure.
(iv) Avoid alternating gender neutral and gender
specific terms for the same subject
For example, do not switch from police officer to
policewoman or policeman unless there is a specific
reason to refer to gender.
(v) Avoid alternating between “generic” she and
“generic” he.
Using she in one paragraph, he in the next, and so
on, is not recommended.
(vi) Avoid using the male pronoun with a
disclaimer to indicate that you intend it to include
women too
This technique is illogical, because it advises readers
to ignore what you have written. There are many
other effective alternatives to use of the pronoun he.
Similarly, avoid using men (and women).
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C.

(i) Avoid using s/he or (s)he or any of their
variants

This technique produces tedious reading.
necessary, restructure or combine sentences:
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Amending Legislation

When drafting amendments that would otherwise
leave gender specific language in an amended Act
or regulation, it should be recommended that the
entire amended Act or regulation be made gender
neutral.
However, in Acts other factors may come into
play. For example, it may take more time to draft
the amendments, and such amendments may
substantially lengthen the amending Act. To deal
with this, one should consider amending particular
words instead of whole provisions. For example:
The Act is amended by replacing the word “his” with
the word “their” in the following provisions:
(a) …
As concerns regulations, similar factors may come
into play. In addition, amendments that are being
made solely for the purpose of achieving gender
neutrality may also involve questions of whether
there is statutory authority for the provisions that are
to be amended. Addressing issues of regulationmaking authority will take extra time and may
necessitate the preparation of a written legal opinion.
As with Acts, pinpoint amendments to a number of
regulatory provisions can be made using a single
amending clause. The technique is substantially the
same as that used for:
The Regulations are amended by replacing the word
“his” with the word “their” in the following provisions:
(a) …
However, before using this technique, the drafter
must carefully review each of the relevant provisions
to ensure that the substitution is appropriate
throughout the legislation. If a gender specific
reference has been used in various provisions for a
particular reason, a single amending clause would
not be effective. Another obvious example in which
a single amending clause would be inappropriate is
where an Act or regulation contains some provisions
that have been enacted using gender specific
language, while others that have been enacted at
a later date contain gender neutral language. This
technique would not be useful in such cases since
the result would be that references to “his or her”
would become references to “their or her”.
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