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Abstract

The headscarf ban is mostly tackled as discrimimabased on the sole basis of religion or
belief. Such an approach does not take into acctheniultiple identities of the victims, e.g.
as women and believers and therefore the inteimeati gender and religion. This paper

describes the pitfalls of this current mainstreaegdl analysis that ignores such interwoven
and connected patterns of marginalisation and asgubat the contemporary non-

discrimination law may otherwise perpetuate inegied. It examines the extent to which
discrimination on the grounds of religion contriestto the marginalization of women and
suggests legal and non-legal strategies for arrgstetional perspective on the headscarf ban.

Muslims, particularly Muslim womenare facing a rise of discrimination in Western-
European countries in the aftermath of 9/ Wational debates relating to the ban of
ostentatious religious signs at public schools fer burga in the public spacé) (have
contributed to the reinforcement of the stigmat@atof Muslim women and also their
discriminatory exclusion in everyday life beyonce tepheres addressed in legislation on
religious clothing. Sociological and anthropologicasearch shows that the exclusion of
Muslim women has grown during the last decade: raok more Muslim women are barred
from education, vocational training, employmentaltte housing, services, or public areas
because they wear a headscarf.

Most of the time, Muslim women challenge their esobn or their detrimental treatment
on the basis of religious discrimination. Not ordg Muslim women perceive they are
discriminated against just on this ground but als® vast majority of courts, tribunals and
Equality bodies tackle the headscarf ban as discation based on the sole basis of religion
or belief. Such an approach does not take intowattcithhve multiple identities of the victims,
e.g. as women and believers. It does not capteredamplexity of discrimination experienced
by veiled Muslim women.

Tackling discrimination against Muslim women as efgra religious one reflects neither
the reality nor the mechanism of such a complexegggion process. Multiple elements
playing a role in the marginalization of this spiecgroup of persons can be observed, like
(alleged) foreign nationality, ethnic origin or ingration background, and social status,
which may amplify disadvantages in the educatieyatem and the job market (Barskanmaz,
2009 and Fundamental Rights Agency, 2009).

Even though we acknowledge the multiplicity of grds that can be at work in the
exclusion of Muslim women, we will focus on thedrgectionality of religion and gender.
There are several reasons for such a limitatiaih@®scope of this study. First of all, contrary
to the other grounds of discrimination, gender eglgjion are constant parameters. Not all
Muslim women are immigrants or descendants of innamts as “European native” women
also convert to Islam. Moreover, not every Muslimoman lives and studies in
underprivileged areas. However, what they all Haxammon is their gender.



A comparison of the legal situation of Muslim womés-a-vis discrimination shows, that
protection of women at the intersection of religemd gender is by no means harmonised or
uniform in the EU Member States. On the contranty @ few European countries did come
up with specific protection for Muslim women faceih exclusion as women.

This paper explains to what extent the current @ggr requiring‘the persons to slot
themselves into rigid compartments or categori€y’that may not fully correspond to reality
is inappropriate, misleading, and even counterprtidel in the fight against discrimination.
Discrimination is seldom the result of a single dwant relationship, disconnected from other
forms of inequalities. In all cases, where the cmation of different grounds describes the
reality of a person’s identity, such complex rgalttorresponds to the most vulnerable,
marginalised, and disadvantaged group (Fundamétitgits Agency, 2010: 12). In other
words, the person who belongs to more than onaeldisaaged group because of a common
trait is likely to suffer more hardship than theedselonging to a single group.

The paper describes the pitfalls of this curreninsteeam legal analysis that ignores such
interwoven and connected patterns of marginalieatibthus argues that there is an urgent
need to rethink the contemporary non-discriminatiaw because otherwise, it may be
perpetuating inequalities (Crenshaw, 1989, 199imfBeth et al. 2008; Enar 2011).

First, we examine how identities and categorizatisimape Muslim women’s experience of
discrimination in order to then demonstrate theseixto which discrimination on the grounds
of religion contributes to the marginalization obrven. In the second part of this paper, we
suggest a range of legal and non-legal strategiesrder to implement an intersectional
perspective on the headscarf ban within the framlewbnon-discrimination law.

PRELIMINARY PART

Growing exclusion of Muslim women

Since the early 1990s, heated debates have emier§édstern European countries about
head and body covering of Muslim women in the publhere, particularly in institutions
such as schools, the civil service, and in colifferent countries have found different ways
of regulating the wearing of religious clothes. Whihe debate began with a focus on the
education sector, soon the public service secterim@duded. In the meantime, commentators
observed effects of the debates on the labour mankgeneral. As the EU Fundamental
Rights Agency maintains, the selective bans on wgahe Islamic headscarf, as a form of
‘legal discrimination’, had an impact apart frono$e intended by the laws and increased “the
‘acceptability’ of such discrimination against womie(lEU Fundamental Rights Agency,
2011: 75).

In conclusion, the effects of laws banning headsgsaor face-veils are not restricted alone
to the passing and enactment of the actual law,bbybnd that they become symbols in
public debates on Muslims in Europe, immigrationd antegration, (Soharso and Lettinga,
2008, also Korteweg and Yurdakul, 2011) which adic@y to Mr Sunier, tend to follow the
logic of domestication of Islam in Europe (Suni2@09). Different twists in the debates in



different national contexts have led to differenliges and juridical measures throughout
Europe.

1. Debates about the banning of headscarves in schoalsd work places

Debates in the 1990ies and the early 2000s ledHetgrohibition of students to attend
public schools with a headscarf in France and éachers to wear a headscarf in public
schools in Germany. However, debates about posgbilof banning the wearing of
headscarves have been discussed in all Westernp&amocountries, yet with different
intensity and subtexts but always reflecting omgnation, the role and visibility of religion
and especially Islam in public space, national fidgrand the situation of Muslim women
(Amir-Moazami, 2007:158.).

Throughout Europe feminists became leading voiceghese debates sustaining the
opinion that the headscarf is an unmistaken symabtile oppression of women and therefore
incompatible with women’s rights. This position egpressed in a statement of a German
women’s organization: For TERRE DES FEMMES, the headscarf is a symboh of
patriarchal gender hierarchy, i.e. the guardiansiifopmen over women. This is maintained by
both men and womer(*) The French philosopher Elisabeth Badinter wahnas the tolerance
of the headscarf would in fact mean to abolish geretjuality. En autorisant de facto le
foulard islamique, symbole de la soumission féminious donnez un blanc-seing aux péres
et aux freres, c’est-a-dire au patriarcat le plusrdie la planéte. En dernier ressort, ce n’est
plus le respect de I'égalité des sexes et du bobitre qui fait loi en France.”(Badinter et al.
1989)

Similarly, many feminist activists spoke in favol @stricting the religious freedom of
Muslim women in order to enable them to developeg fwill and independency of male
domination. This included the support for exclussetutions that compel women to withdraw
either their headscarves or themselves from saciety

This position is far from being uncontested amagmifists. In their effects Ms Freedman
argues,“the policy of banning Muslim women from wearingalscarves has in fact been
detrimental to the exercise of their rights, actitay further exclude them from European
societies in the name of supposedly universal, asguably Eurocentric conceptions of
women'’s right$ (Freedman, 2007: 29

With reference to feminist debates over banninghibadscarf in the education sector in
Germany and France, Ms Rommelspacher and Ms Wal&abtt both point out the
contradiction between justifying a ban with the aim free Muslim women from the
oppression of traditional or patriarchal societyd éime consequences of the ban that led to the
expulsion of the headscarf-wearing women from skshoo employment. This way, veiled
Muslim women, (i.e. those wearing headscarves)eapps women who need rescuing or, if
trying to speak for themselves, as dangerous elesmen the project of Islamization.
According to Rommelspacher, this builds a foil thaébles “Western-style” women to appear
as “emancipated” while the demands for gender @guaithin the European context are put
on hold (Rommelspacher 2009 and Wallach Scott, RORécent approaches in gender
studies have described this phenomenon as aneantens of different forms of hierarchies, in
this case gender, race and religion that insteatijgborting them leads to further exclusion of
those women who are perceived as victims of magbeagsion.

2. Confronting the intersections between gender and tigjion



In a comparison of media debates and legal poliniésur national contexts Ms Korteweg
and Ms Yurdakul contend that discussions of homelated violence that stigmatize certain
immigrant communities are more likely to lead tom@el anti-immigrant policies or policies
that impede settlement, while debates that framm@ierelated violence as a variant of the
generally widespread problem of domestic violenod giolence against women are more
likely to lead to policies that directly target sgeforms of violence. The outcome is quite
different as the authors show: in the first caseneo are not supported, while immigration is
further restricted, which by politicians is pressmhias a means of fighting violence against
women. In the second case victims of violence amectly and indirectly supported in the
field of NGOs (Korteweg and Yurdakul, 2011).

Like restricting policies to prohibit domestic arnor related violence, a ban of
headscarves in certain sectors of education andvdink life on the one and the support of
Muslim women in attempts to emancipate from malenidation by offering access to
participation in society on the other hand offerotwlifferent answers to address the
marginalization of Muslim women (Holzleithner, 2Q08ncreasingly, restrictions on
religious clothing and headscarf bans are critaizes Muslim women beyond the education
sector see themselves confronted with the decisetween work or wearing a headscarf
(Roseberry, 2011: 191). They are furthermore deedri‘as indirect discrimination on the
grounds of sex and religion, as they affect womerenthan men and Muslims more than
Christians” ® Hence, measures that confront one dimension afidigation (gender) are
not only questioned in their effects on a subgrobpt perceived as responsible for
discrimination at the intersection with another dirsion (religion).

3. Data on discrimination of Muslim women

Recent quantitative surveys and data generatedd@d\that offer counselling for victims
of discrimination, show that effects of the bansehanfolded also in other areas of everyday
life such as public transport, searching for hogsin the health system, in the social service
sector, or in their neighbourhood. Cases that e@udsed publicly often refer to job refusals;
Muslim women report cases of being kept from a miom in a job or being graded
differently than other students in school. (Openi&y Institute, 2009)

Amongst Muslim women, those wearing the headsaartlee first victims suffering from
discrimination. Even if Muslim men also can gebicbnflict over beards, turbans or jilbabs,
there has been a significant rise in complaintsiaboequal treatment of women who wear a
headscarf around Europ®.(According to a 2009 Open Society Institute (OS()dy led in
11 European cities, 81% of non-Muslims state thalythave never experienced religious
discrimination, while this is shared by only 35%tlo¢ Muslim respondents (OSI, 2009). The
European Union Minorities and Discrimination Surv@&U-MIDIS), carried out in 2009
within 14 EU Member States, also shows evidenceadfigh level of experiences of
discrimination among Muslims in generd).[n countries, such as France, where statisties ar
broken down by gender, it appears that more woroemptain about religious discrimination
than men ). Moreover, research carried out in the Nethedasttbwed that 15 out of the 40
Muslim women interviewed who wore a headscarf hgukgenced problems when applying
for a job because of their headscarf. Several efMuslim women interviewed expressly
confessed that they did not apply for a positioremkhey suspected that headscarves would
not be accepted)( According to OSI city-reports, Muslim women alfgdt they had fewer
job opportunities because of their appearance,ifsgly when they wear a head cover or



other Islamic clothing (especially OSI, 2010b: 118)milarly, a survey published by the
Norwegian Centre Against Ethnic Discrimination sleowthat 20% of the 300 private
corporations that took part in the study would aotept their employees wearing religious
head-dress at work%. Only a limited number of these corporations mefé to the working
dress requirements. Therefore, it seems unlikely the headscarf ban in these cases is
merely a way to meet legitimate security requirets.en

PART |

The diversified and lowered protection of Muslim wanen
resulting from a non-intersectional approach(**)

As a religious sign exclusively worn by women, theadscarf appears as the paradigm
symbol of intersectionality. However, the Europeanrt of Human Rights and most of the
European national courts and the Equality bodiedimg with the headscarf overlook its
gender perspective in order to address it merelyratigious one'().

This situation is one of the direct consequencesthaf structural pitfall of non-
discrimination law which leads claimants to disaggte and choose amongst the elements of
their identities those that they consider as thetmelevant. The claims are designed in order
to fit the existing and distinguished categoriegemips discriminated against drautually
exclusive, defined according to objective charast®s and operating in opposition to one
anothef (Hannett, 2003: 65). They highlight the ground discrimination which is
considered as the most salient or the most relevarthis respect, one must mention the
likely perception of Muslim women of their expergenof discrimination which would be
primarily based on religion, the strategic litigatiadvice of their lawyers, or even the lack of
support from NGOs.

Moreover, the headscarf ban issue raises a sindiffenulty compared to other forms of
intersectional discrimination: the headscarf maspdle understood in itself as incompatible
with gender equality. Such a view is shared in ipaldr by the mainstream women’s
movement and some European courts. This also jéaear all attempts to deal with the
headscarf as a manifestation of multiple discrirtama

Nevertheless, as we will show below, the curremusoon the religious aspect of the
headscarf is biased and misleading. The disentarggieof its hybrid nature leads to diverse
national solutions and even a lowered protectiorMoklim women as the prohibition of
religious discrimination is less protected thangkader one.

A. The limits of the prohibition of religious discrimination in Europe
compared to gender discrimination

The scope or the level of protection may differ eleging on the alleged discrimination
ground such as gender and religion.

1/ A hierarchical protection between gender and rafjious discrimination

e inEU law



Gender equality has long been considered as arightewithin the EU legal order. Since
1957 and the EEC Treaty, the principle that men wothen should receive equal pay for
equal work has been provided in primary EU legistatOver time, secondary legislation,
constructive ECJ’s case-law, and amendments tdrémties have contributed to reinforce the
scope of this principle. Since the seventies, gerdaality has been enshrined as a general
principle of EC law {3) and the Amsterdam and the Lisbon Treaties asaseihe Charter of
Fundamental Rights also have offered a preeminlanefo gender equality. The principle of
equality between women and men are part of theegadund objectives of the Union (Articles
2 and 3(3) of the Treaty on European Union). Theogean Union shall also fulfil the task of
integrating equality between men and women intoEall policies (also known as “gender
mainstreaming”, Article 8 of the Treaty on the Fumaing of the European Union).
Moreover, besides the general prohibition of dmanation on all grounds including sex
(Article 21), the EU Charter also includes speaiéterence to equality between women in all
areas (Article 23).

In EU law, religious discrimination is forbidden lgrwithin the employment fieldf).
Gender discrimination protection is wider as itbagsicompasses the access and provision of
goods and services, including housif.(This seems to comfort the view that there would
exist a form of hierarchy between the grounds etmimination at EU level. But as Member
States often offer a protection beyond the requares the EU law, such a distinction is
nevertheless not necessarily replicated at a radtlewel (Mc COLGAN et al., 2006: 74). Nor
is it the case within the ECHR system.

» within the European Convention of Human Rights (ECHR)

The justifications for differences of treatment,igfhare admitted by the European Court
of Human Rights, seem different depending on tloeigus of discrimination.

Gender equality is recognised by the European Gdui#uman Rights (ECtHR) as one of
the key principles underlying the Convention angbal to be achieved by Member States of
the Council of Europe'{). The Court considers th&inly very weighty reasons would have
to be put forward before it could regard a diffecenof treatment based exclusively on the
ground of sex as compatible with the Conventi¢riy. Therefore, the standard of protection
seems very high when discrimination leads to exatusn a gender basis. It is only when the
issue of discrimination relates to matters of fismad social policy (e.g. pension schemes,
retirement age etc.) that the European Court affdhee State Parties a wide margin of
appreciation where gender discrimination is coneeff).

The test applicable to the limits of religious nfasiation is quite different, even if
“freedom of thought, conscience and religion is mfethe foundations of a "democratic
society" within the meaning of the Conventioff’). For example, most of the cases
concerning the headscarf ban have been analysest thedprotection of article 9 enshrining
the respect of freedom and belief, combined withiclar 14 prohibiting religious
discrimination. The ban was judged as justifietieiton the basis of security reasoffy, r
secularism (consistent with the values of a deniucsaciety) ¢*) and/or gender equality.

In all events, the States Parties are given a widegin of appreciation due to the lack of
consensus on religion around Europe.

Nevertheless, even when most of the European Shates already adopted a specific
standard of protection concerning the wearing bfjiceis symbols at universities or the ban



of the crucifix in the classrooms, this emergingseEnsus did not diverge the Court from its
usual test on religiorfY).

2) Its consequences: the diversity of the nationdegal outcomes
relating to the protection of Muslim women

Due to the lack of consensus on religion aroundpelr the legal protection of Muslim
women is by no means harmonised or uniform betwkenconcerned Member Staté$).(
This concerns not only the public employment fieldere the neutrality of the State may
limit the wearing of religious symbols. Such a dsiy of the legal outcomes also affects
Muslim women within the private sector.

For example, the Danish Supreme Colttpjesterex held that clothing guidelines of a
department store (the well-know Fgtex chain) ainaihgreating a religious-neutral workplace
were not discriminatory on the basis of religiovek if it admitted that such a dress code
mainly affected Muslim women, the differential tie&nt was found objectively justified and
proportionate {). A Belgian Labour CourfCour du Travail)came to the same conclusion
about the dismissal of a female employee working ibookshop for non-compliance with
clear dress guidelines. It explained that any foeednay be limited where religious practices
are“likely to lead to chaos” The dismissal was found justified because thedoede was
applicable to every worker and supported a neirtragje of the company.

By contrast, a German Labour Court ruled as digoatory on the basis of religion the
dismissal of a nurse wearing the headscarf in &dliathospital because she was capable of
fulfilling her tasks regardless of her headgéed). (The Dutch Equality BodyGommissie
Gelijke Behandelingalso considered as discriminatory the refusasdove customers of a
restaurant wearing headcoveringy.(Adopting the observations of the French Equaiogy
(HALDE), the ParisCriminal Court of Appeal(Cour d’appel, chambre correctionnelle)
convicted a private training center for discrimioat because it excluded Muslim women
wearing the headscarf’(. More surprisingly, the same situation may leaddiametrically
opposed solutions. For example, the dismissalretaptionist working in a private company
because she was wearing a headscarf was consiflestfied by Belgian courts but
discriminatory in France™)).

Whatever the lack of consensus on religion, itegantheless puzzling to see how different
women and in this case, Muslim women, may be tdettam one country to another. Would
it mean that there is no consensus on gender ggualturope? It is doubtful at least in the
27 EU Member States which are bound by the EU Ehres on gender equality within the
employment field. As an integrated legal order, Eue Law requires a uniform interpretation
of these texts. According to Ms Vakulenko in healgsis of the relationship between gender,
Islamic dress and Human rightsthére is (...) a noticeable tendency to overlook or
underestimate the gender dimension of the hijaltrogarsy. In particular, the intersection of
gender and religion inherent in the ‘Islamic heaadt (...) has not been adequately
considered or analysedVakulenko, 2007; see also Fournier and Yurdakddg).

Besidesthe headscarf ban has also been considered by comis as a way to liberate
women from their fate. This jeopardizes all attesnfit demonstrate that in fact it creates
serious inequality with respect to employment, a@tioa, and more generally, all
opportunities to participate in public life.



B. The discrepancy between an abstracted and sexistterpretation of the
headscarf and the reality experienced by Muslim woen

The legal perception of the headscarf ban is ndy éragmented, it has also been
understood as conflicting with gender equality.

* The incompatibility between the headscarf and gendesquality within the
ECtHR’s case-law

In its Dahlabjudgment %), the European Court of Human Rights held thatedscarf is
a“powerful external symbol'and thatit might have some kind of proselytising effeekisg
that it appears to be imposed on women by a pree@pth is laid down in the Koran and
which (...) is hard to square with the principle génder equality. It therefore appears
difficult to reconcile the wearing of an Islamicdascarf with the message of tolerance,
respect for others, and above all, equality and-datrimination (...)".

In its Sahincase 1), the Court adds that, when examining the questibthe Islamic
headscarf in the Turkish conteki, must be borne in mind the impact that wearingls a
symbol, which is presented or perceived as a cosopylreligious duty, may have on those
who choose not to wear it'The Court also notes that this religious symbad btaken on a
political significance in Turkey over the yearstHereforé‘does not lose sight of the fact that
there are extremist political movements in Turkéychv seek to impose on society as a whole
their religious symbols and conception of a socfetynded on religious precepts. (...) In that
context, the headscarf ban constitutes a measuended to achieve (...) pluralism in the
university.”

Among the variety of meanings of such a symbol, Eaeopean Court of Human Rights
construed the headscarf as a symbol of the infeosition of women in Islam and supported
the view that girls and women may be pressuredvirgaring it. In other words, the headscarf
ban would be the outcome of the conflict betwtsmancipatory modernity and oppressive
tradition” (Scott 2007: 153). It thus gave a wide margin of apprémato the States in order
to free all women from religious requirements aodia pressure, especially in a context
where Islamic fundamentalism would threaten denwycra

Although controversial, such a perception has g lloistory in the Western countries. As
reiterated by Ms Rottmann and Marx Ferree (20@8)elped to legitimize the colonization of
Muslim countries and to protect uneducated and Wwak immigrants against themselves.
Nevertheless many sociological studies show thdifackted meanings of the headscarf and
its polysemic nature®). “It reflects the diversity of women’s experiencedaaspirations
around the world” (3. Moreover, the headscarf has nowadays dramatichifyed from
economic marginality to cultural difference in Wast countries (Weber, 2004). More and
more young educated women in Europe wear it inraieeaffirm their “otherness” and/or
Muslim identity ).

« A *“Eurocentric” approach compatible with women’s rights in a
multicultural Europe?

Carolyn Evans argued that theourt uses both stereotypes of Muslim women witlaony
recognition of the inherent contradiction betwedr two and with minimal evidence to
demonstrate that either stereotype is accurate wéspect either to the applicants or to



Muslim women more generdllyOn the one hand, the Muslim woman appear&tesvictim

of a gender oppressive religion, needing protecfrmm abusive, violent male relatives, and
passive, unable to help herself in the face oflauceiof male dominance’On the other hand,
the Muslim woman is also linked to the figure o thggressor as she ‘imherently and
unavoidably engaged in ruthlessly propagating hewg”. (Evans, 2006: 52)

According to the dissenting Judge Tulkens, theilateral and negative” view of the
majority of the Court is linked to stereotypes qmdjudice and appears al$paternalist”. In
any event, the Court gave no evidence that thealwavementioned applicants ever tried to
proselytize to their pupils or their fellow studenis Dahlab was even wearing her headscarf
at school for five years without raising any comiseor complaints until she was told to
remove it. Moreover, nobody had ever accused MsnSathholding fundamentalist views.
She peacefully wore her headscarf and simply watot&eep it at University.

The lack of factual assessment of each individitaason means that the Court has not
analysed the proportionality of the exclusion meastlihe defendant government should have
put forward a convincing explanation as to how ¢femeral interest could justify that the
claimants were individually barred from working astudying. Even if fighting against
Islamism may be a legitimate aim, such a ban nmghtseem proportionate when applied to
women who have nothing to do with fundamentalism.

Moreover, nothing suggested that the female apputkécahallenging the headscarf ban
before the European Court of Human Rights werensatring this religious sign of their own
free will. There were no objective elements to idersthat they were particularly vulnerable
or politically instrumentalized or that they wereting under social pressure. They were all
educated, some of them were working, others emfdéhia medical profession as doctors or
pharmacists, or they intended to travel. They syngpipressed their wish to be able to keep
their headscarf at work, at University, or in otpeblic institutions.

Ms Kurtulmus was a Turkish associate professorhat Faculty of Economics of the
University of Istanbul. She had worn the Islamiadiscarf when she obtained her doctorate
and later her professorship’)( Ms Dahlab was a Swiss national converted tomisind
worked as a primary-school teach#).(Ms Karaduman was Turkish. She had completed her
university studies at the Faculty of pharmacolagynkara and had obtained her Bachelor’s
degree ¥’). Ms Sahin was a Turkish national in her fifth yaathe Faculty of Medicine. She
wore the headscarf during the first four years ef $studies. Being prevented from attending
lectures veiled, she decided to move to Vierifa kis Bayrak of Turkish origin was living in
France and was forced to leave public secondargasdbecause she could not wear the
headscarf on the basis of the 2004 French legsldtanning all ostentatious religious signs.
She followed correspondence courses, passed hervél Bnd is now a medical student at the
University of Caen where she is allowed to keep lreadscarf during classe®)( Ms El
Morsli was Moroccan and intended to join her Frehakband in France but could not enter
the French Consulate in Marrakech with her heaflémasecurity reasons. As a consequence,
she could not get her vis&)

We could give other illustrations of such criticatuations from national case-law. For
example, in France, a woman wearingijab was denied access to an English course taking
place on the premises of a State high school, weateol pupils are prohibited to wear any
ostentatious religious symbols. This woman, who padl for her training to improve her
knowledge of English in order to get a degree iankéc Banking, was eventually prevented



from attending the class. The public training centwhich depended directly from the
Ministry of Education justified the woman’s exclosi on the basis of the maintenance of
public order and the normal functioning of publén\sce: it feared that the mere proximity of
this woman would have a negative impact on the @cpapils prohibited from wearing
religious symbols. Before the Court, it also pledtt in any case, the claimant’s training was
purely hypothetical: she had stopped her studies years ago, was pregnant and her
professional shift seemed incompatible with herifahife. Last but not least, it considered
that her husband’s revenues were sufficient to suphe family ¢2).

The sexist nature of the headscarf may be a raalitgrtain cases and that some women
may be forced to wear it around Europe. In theses;ave argue that any form of cultural and
religious relativism which could violate women’snflamental rights should clearly be
prohibited. Nevertheless, the ECtHR'’s jurisprudetieiberately conceals the religiousness or
the result of spiritual soul-searching of the headsand the countless other meanings this
piece of cloth might have. It focuses on the pagérthreat it may have on others and on
Western values such as gender equality. It doesaketinto account the diversity of women
in a multicultural Europe and even less the spedituations of the claimants (Vakulenko,
2007: 192). On the contrary, the meaning of thedbearf should be ascertained only on a
case-by-case basi®)

Moreover, the Court’s case-law does not explain Wimbeneficiaries of gender equality
would be. First of all, if wearing the headscarélle was contrary to this fundamental
principle, consistency would require a total pratom of the headscarf in all places, whether
public or private (Bribosia and Rorive, 2004: 958condly, as Judge Tulkens but also the
French Council of State pointed it out, it wouldd#icult to prohibit a woman, on the basis
of gender equality, from following a practice thiatthe absence of proof to the contrary, she
has freely adoptedEquality and non-discrimination are subjective hitg which must remain
under the control of those who are entitled to iefi®m them” (**). They are‘not intended
to be applicable to the individual person, i.e.th@ person’s exercise of personal freedom,
which may in some cases lead to the adoption ofra 6f behaviour that could beterpreted
as sanctioning an inferior situation, in the pubdipace like anywhere else, provided there is
no violation of physical integrity(*°).

Despite the fact that the ECtHR i®‘guarantee rights that are not theoretical ougbry,
but practical and effective”the headscarf is construed in a highly abstragt without any
reference to the religious identity of the applisarGender equality is also understood as an
“organizing principle of society (which) is compgt separated from the gender in the
applicants’ identity” (Vakulenko, 2007: 193). It is so disconnected fithweir identities that it
becomes a concept that is used against women. Agnsequence, such an abstraction
eventually deprives girls of education, jobs, atiteofundamental rights, which sounds rather
paradoxical (CHAMBLEE, 2004: 1073; BLEIBERG, 20QR29). The exclusion of women,
and in this case Muslim women, from studying, wogkior travelling appears in complete
contradiction with the purpose of gender equalityich is about women’s empowerment.
Talking about women’s rights and equality, the agmn of Muslim women from higher
education and careers may have more detrimentadeqoiences than the repeal of the
headscarf ban (REBOUCHE, 2009). One might fear ‘tiepriving young people of their
economic and intellectual independence exposes ftilem much greater extent to the
pressure of their families and societ{*®). For example, according to 71 NGJ$(Turkish
women who wear the headscarf are thus restricteatigcstatus of housewives, agricultural
labourers, servants, or other such unskilled roles.
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Therefore, the second part of this paper will msdime suggestions for Muslim women to
become more visible citizens in an inclusive sqgciet

PART I
Ways to restore the multiple identities of Muslim vomen

In the name of modernization, Muslim women, as wonaee alienated from society. The US
Supreme Court Justice Louis Brandeis stated irdgejment in 1927 thdtmen feared witches
and burnt women'*®). “The symbols (...) do not have meaning by themselwstead, it is up
to the court to attribute meaning to then(®). It becomes a problem when it aims at
categorizing veiled Muslim women whether as victionsas proletizing aggressors. They are
not “second-class women” and all the instrumentdidg with sex equality should protect
them as women.

Preventing women and in this case, Muslim womesmfiwearing a headscarf at work, at
universities or in the vocational training centnggy come into conflict with gender equality. In
a gender perspective, the headscarf ban has amsexckffect. Therefore, not only would it not
protect women but on the contrary, it would infengn equal rights for all women within the
employment sector, vocational training, or educaas referred to Article 2 of the additional
Protocol no. 1 to the ECHR combined with Article &ff the ECHR, Article 14 of the
2006/54/EU Directive concerning equal treatmentveenh men and women or Articles 10 and
11 of the UN Convention on the elimination of akrhs of discrimination against women
(CEDAW).

Therefore the aim of our following developmentstasgive practical advice to Muslim
women in order to successfully plead intersectiaiisdrimination and increase their protection
under non-discrimination law.

A. The recognition of the gender perspective of thieeadscarf and its intersectionality
1) The legal instruments prohibiting multiple disciimination

To our knowledge, there are no legal binding irdéomal or European instruments
expressly prohibiting multiple discrimination. Netheless, nothing would prevent the
existing legal texts to cover multiple discrimirati Article 26 of the International Covenant
on Civil and Politicial Rights, Article 14 of theHR, and Article 21 of the EU Charter of
Fundamental Rights provide for a non-exhaustiveoligrohibited grounds of discrimination.
Nothing suggests that they cannot be combined.

Moreover, there are several soft measures at teenational level urging State Parties to
tackle this very specific form of discriminatiorych as the UN Fourth World Conference on
Women in Beijing (1995) or the Durban Il Declarati2001) t°).

At the EU Level, the Recitals of the 2000/750/ECufml Decision establishing a

Community action programme to combat discriminafth also require national action on
multiple discrimination. Similarly, the Recitals Directives 2000/78 and 2000/43 prohibiting
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racial and religious discrimination both stresst theomen are often victims of multiple
discrimination. The European Parliament has aldedc@an EU member States to review the
implementation of all policies related to the phexemon of multiple discriminatior?q). This

is consistent with the gender mainstreaming padisyeferred to in Article 8 of the Treaty on
the Functioning of the European Uniof)(

The 2010 Genderace Repoti) (also noted that at the national level, the vaajonity of
European legislation covers multiple discriminatidhe Bulgarian and Romanian legislation
both give a definition of multiple discriminatiowhile the Polish one expressly provides that
direct and indirect discrimination can be basedrmre than one ground. According to the
German General Equal Treatment Adiscrimination based on several of the grounds (s
only capable of being justified (...) if the just#tion applies to all the grounds liable for the
difference of treatment{Article 4). The Romanian Equal Treatment Act (@Pprovides that
multiple discrimination is an “aggravating circumuste” which has an impact on the level of
damages. According to the Austrian Disability EgyaAct, tribunals may also take into
account multiple discrimination when assessing dlard for damagesthe Spanish and
Bulgarian laws both place a positive duty on pulalichorities to address the problem of
multiple discrimination in devising policies andnciucting surveys. Even if there is no
express provision in other national legislationdyprus, Denmark, France, Iceland, Malta,
the Netherlands, Norway, Portugal, Slovakia, Spaweden, nothing would prevent courts to
construe their laws as encompassing multiple disogtion ¢°).

2) The UN precedents

The International Convention against All Forms ofsddmination Against Women
(CEDAW), ratified by all the European countriesslerines the rights for women to freely
choose their profession and work as well as edqghtsr with men concerning conditions for
career and vocational guidance, access to studidstl@e achievement of diplomas in
educational establishments of all categories. @néther human rights treaties, the CEDAW
is “concerned with the impact of cultural factors oergler relations”(*°). It gives formal
recognition of the influence of culture and trawiton restricting women's enjoyment of their
fundamental rights.

To our knowledge, the CEDAW Committee has not yad the opportunity to give a
communication on this issue except in the démghan v. Turkey®’) concerning the dismissal
of a Turkish female schoolteacher based on theimgaf the headscarf. Unfortunately, the
CEDAW Committee considered the communication inadible for procedural reasons: Ms
Kayhan had not challenged gender but only religidiscrimination before the national
Courts and therefore domestic remedies were noauwstbd contrary to the requirement
provided in article 4, paragraph 1 of the OptioRedtocol.

Nevertheless, the CEDAW Committee has expressedp deencern about the
disadvantages concerning the professional and gmglot opportunities of women and the
impact on girls and women of the ban on wearingleearves in schools and universities. For
example, it has continuously and unsuccessfullpestgd from the Turkish government to
monitor and assess the impact of the ban on welagagscarves and to compile information
on the number of women who have been excludedenatkas of education, employment,
health and political and public life, but also solscand universities).
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On January 25, 2010, the Chairwoman of the DutaaEdreatment Commission (ETC)
explained to the CEDAW Committee that Muslim wonferm a specific group suffering
from discrimination ). The number of headscarf cases has increasedtmvéast few years.
Muslim women are more vulnerable than men as thession of their religion is visible.
Half of the 28 judgements of the ETC on the growfdreligion in 2007 concerned
headscarves.

She reiterated her former suggestion to the CEDAWNMRittee vis-a-vis the Dutch
government to take steps to reverse the negativedst towards Muslim women, particularly
by making it clear that it is completely forbiddém refuse women wearing headscarves
access to education and employment or to ban tmem €afés and restaurants or sports
schools. She also suggested that the CEDAW Coneniteommends that the Dutch
government sanction employers who continue to eefiess hire Muslim women wearing
headscarve<Y).

Besides, some national courts or Equality Bodiesdleathe ban of the headscarf in an
intersectional way, i.e. as gender and religiogsrénination.

3) The existing precedents of a gender-oriented apgpach in Europe
* In Norway

In Norway, like in most European countries, Muslimomen lodged complaints
concerning the headscarf ban as discriminatory fwm ground of their religion ®}).
Nevertheless, the Norwegian Ombud’s jurisdictiors Wenited to gender until 2006. It thus
decidedex officioto deal with these claims from a gender perspectiater on, when the
Ombud became competent on other discriminationrgitsushe addressed the headscarf ban
as gender and religious discrimination, due todugrcern for multiple/intersectional aspects
in this respect.

Until now, twenty cases were settled by the Ombuod/@ the Anti-Discrimination
Tribunal regarding the right for Muslim women toavehe headscarf at work or at school.

- before 2006:

The first one of these concerned the dismissalroben maid for non-compliance with the
uniform code of the Radisson SAS Plaza Hotel pithtp the use of head coverings.
According to both the Ombud and the Anti-Discrimtioa Tribunal £?), this gender-neutral
dress code nevertheless disadvantaged Muslim womeaming headscarves and produced
gender specific discriminatory effects.

The Norwegian bodies relied on the fact that a g@negan on headgear would mostly
affect women, because the majority of immigrantsGslo wearing religious attire are
Muslims They also referred to the existing accommodatingoum regulation within the
military services (e.g. for turbans) to concludattpractical solutions were already managed
without great difficulties in other sectors. Thdgashared the view thaMuslim women’s
personal integrity was so closely linked to wearthg hijab that a prohibition would mean
that they could be barred from workHellum, 2011: 84)Concerning the proportionality of
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such a ban, the Ombud stressed that since thedsehtts these women would be a religious
requirement, and freedom of religion is a humahtr{gvhich at the time was not included in
Norwegian Anti-Discrimination legislation), it walilbe disproportionate to uphold such a
ban. In this context, requiring a uniform desigattivould accommodate the wearing of a
headscarf was therefore not considered as unrdalsoriBhe two Norwegian institutions
concluded that the employer’s policy was indirediscriminatory on the basis of gender.

Later on, the Norwegian Ombud dealt with anotheaft off” uniform policy in a large
furniture store, the company A-Mgbléf)( According to the employer, such a requirement
aimed at securing value neutrality. Even if the @Qchladmitted that the promotion of a
common profile was a legitimate aim, it neededdastrictly linked to the nature of the work.
As the furniture store did not give evidence oftsacgenuine occupational requirement, it
was found that the headgear ban had a dispropatéompact on women. The Ombud again
hold that indirect gender discrimination took pla¢¥). The employer accepted this
interpretation and the claimant was entitled tadiestated in her previous positidf)(

These cases were all presented as cases of geisgemuhation under the Gender
Equality Act, which at the time was the only confmesive anti discrimination law in place
in Norway.

- after 2006

In more recent decisions relating to another depamt store and a baker?)( the Ombud
for Equality and the Anti-Discrimination Tribunapheld this general line of reasoning. The
headscarf ban was thus challenged according té&#reer Equality Act and the new Act
against Ethnic and Religious Discrimination. The bwh concluded that the claimants were
subjected to direct discrimination on the grounfisebgion and indirect discrimination on the
grounds of gender.

In 2008, the Ombud reiterated this assessment dfwyolice uniform regulations Equality,
which was eventually confirmed by the Anti-Discnivation Tribunal ). The Ombud referred
to the existing accommodating uniform with the taily, the customs service, and the hospitals
in Norway. It also gave special attention to theth®actices in Britain and in Sweden where
policemen can wear turbans and hijabs as longesttave a suitable colour and shape and
satisfied safety requirements. The Norwegian baasserted that the Ministry of Justice had not
given evidence that value neutrality could justifg ban and that the police should also reflect
society. They concluded that such a policy wasridmcatory on the grounds of both gender and

religion (%).

This series of decisions by the Norwegian Ombudrgezesting because they specifically
address the hijab as an issue of gender equaghgsti The Ombud also explicitly refrains
from considerations about the symbolic meaningshef headscarf, and instead treats the
complex issue as an intersecting individual right.

The Norwegian Ombud considers that the headscariddetrimental to Muslim women
who cannot enjoy equal freedom of choice conceremg@loyment. She did not deny that the
headscarf might in itself repress women and thah&omay be forced by men to wear it. But
whether or not Muslim women wear such a garmetheaf own free will, the employers shall
not prohibit headscarves at the workplace on the Isasis that this may be oppressive. In an
interview about the abovementioned A-Mgbler calse,Norwegian Ombud of that time, Ms
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Kristin Mile, explained that the question whether ot the use of hijab is oppressing to
women“is maybe something the Muslim environment hasigouss, but to forbid the use of
the headgear is something completely different That means that we would shut women
out of the work life and it would then be twice ampressing” (°%). Many Muslim women
would be excluded from working life because unwugilis incompatible with their religion or
because male family members will not let them takepaid work if they do not wear the
headscarf.

In a very pragmatic view, the Norwegian Ombud carest the gender equality legislation as
setting limits on the employers’ ability to requaenditions that adversely affect women and, by
extension, Muslim women. She advocates for the ptiom of substantive equality in all areas
and implies equal opportunities for women and m@raifj, 2007, Loenen Year, Siim and
Skjeie, 2008, Langvasbraten and Skjeie, 2005).

To our knowledge, the Norwegian Ombudsperson isstile European institution that
systematically addressed the ban of the headssantexsectional discrimination.

* In the Netherlands

In its opinion 2004-165, the Dutch Equal Treatm@ammission (ETC) followed the same
approach. It had to settle a case relating to led/éemporary worker who was first offered a
3-day job as a cleaner in a psychiatric hospitakerfually, she was not allowed to work
because she did not comply with the requirementlicgipe to the staff to dress
‘appropriately’. The cleaning company stated tlnat teason for the refusal was for her own
safety, as she might get hurt by one of the patient

According to the Dutch Commission, this “vague’erigave no guarantee at all that an
employee would not become the victim of aggresbipmany of the patients. Also other more
efficient ways other than wearing discreet clotbesld have been established to protect the
personnel. The ETC decided that the rule accordingvhich employees working in the
psychiatric hospital are dressed as discreetly assiple had a discriminatory effect on
Muslim women as the persons who cover their heacbtoply with religious requirements
are mostly women. This amounted to indirect disgration on the grounds of religion and
Sex.

Nevertheless, this decision is isolated. As itsnterparts in Europe, the ETC usually deals
with the headscarf ban as mere religious discritiinalt had nevertheless this possibility
concerning the exclusion of a veiled Muslim traifieem a Catholic primary school. But as
the Dutch Equality Body decided that accordinght® $pecific circumstances of the case, the
claimant was not discriminated against on the bafser religion, it also concluded that there
could not be gender discrimination eith&).(

Beyond the lack of intersectional analysis, gertigcrimination is also not acknowledged
because it is not alleged by claimants. Muslim worhave not developed strategies to force
national courts and tribunals to consider intereeal discrimination. The following
developments will give some guidance in this respec
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B. The legal tools and strategies to develop an intexstional and gender-
based approach

Despite the Norwegian case-law, the fact remaia$ thost European countries totally
eclipse the gender perspective of the headscaverteless, from a strict legal point of view,
nothing would apparently prevent national courtsrirdealing the headscarf ban as gender
discrimination. It is first necessary to overcoragdl barriers that are in fact imaginary.

a) Drawing on the consequence of a lack of real tenbietween the headscarf
and gender equality within the case-law of Europeéitates: alleging gender
discrimination in cases relating to the headscanf b

The main barrier for an intersectional approachldde a national legislation or case-law
supporting the perception of the headscarf astsexiself advocated by the European Court of
Human rights, the Swiss and Turkish courts or tbmidant strands among feminists. The
large majority of European courts and national gyubodies however do not acknowledge
such an incompatibility.

Even in a secular country such as France, it hes hded that promoting gender equality
can by no means justify the refusal to rent a roaorma rural bed-and-breakfatst two veiled
women. This behaviour was sentenced under crimimal ("Y). Moreover, wearing the
headscarf is not seen by French courts as beingpwogation. The Anti-Discrimination
Commission (HALDE) has repeatedly affirmed, in ademce with administrative case-law,
that «wearing the headscarf is not, in itself, an actpoéssure or proselytizing(%). The
highest Administrative Court, the Council of Stategs also held that the veil is not
incompatible with the principle of secularism, ahat the questions raised by wearing the
headscarf must be decided case-by-case, in acaaradath the circumstance&)

Similarly, in the famousudin case(?), the German Federal Constitutional Court explgine
that Muslim women have many different motives foeanng a headscarf, such as the
manifestation of their faith, the preservation bkit identity in the Diaspora, or their
unavailability for sex. As a consequence, the heaflould not be reduced to a symbol of
oppression. On the contrary, the Court assertadhieavearing of the headscarf could foster
the integration of Muslim women.

No case-law in many other European countries (sashthe United Kingdom, the
Netherlands, Norway, Sweden, Austria etc) seemislgntify a contradiction between the
headscarf in itself and gender equality. It thiense that the Swiss and Turkish constitutional
courts are rather isolated in Europe when congirthie headscarf as a symbol of women’s
submission in Islam. Moreover, some European Egu8odies, including the Dutch and
German bodies, have already acknowledged, in repod general publications, the principle
that forbidding the headscarf may be a form ofrsgetional discrimination based on gender,
religion, and even origin'Y).

As a consequence, it appears that if the gendspeetive of the headscarf ban is eclipsed
by Courts or Equality Bodies, it is firstly becaugender is not alleged as a discrimination
ground by the victims themselves. Therefore, thet fegal advice to the victims and their
counsel would be to challenge the headscarf bamdouble ground of discrimination.
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It has to be remembered that the Courts are nopetant to raise this questien officio.
Even when the Equality Bodies have the power td w#h discrimination cases on their own
initiative, only a few of them have the power tokmainding decisions’y), very few can
award damages and hardly any may init@teofficiocourt proceedings (for an overview, see
Ammer et al., 2010: 225).

b) Submitting claims of intersectional discriminatioambined with the right to
personal autonomy before the European Court of HiuRights

According to judge MartensHuman dignity and human freedom imply that a man 4
woman]| should be free to shape himself [herself] ars[her] fate in the way that he deems
best fits his personality{’").

As described above, all the applicants challengifgeadscarf ban have actually lost their
case before the European Court of Human Rightsir T@&ms were based on Article 9
enshrining freedom of religion and/or Article 9 domed with Article 14 of the ECHR
referring to the prohibition of religious and gendfscrimination. Therefore, these legal
bases do not seem the most appropriate provismaesdceed. There are however alternative
provisions that might be invoked such as ArticlefZ2Protocol no. 1 relating to the right to
education or Article 10 relating to the freedonespression.

But above all, Article 8 concerning the right tspect for private life’f) may be a much
more efficient legal tool to tackle intersectiondiscrimination against Muslim women
wearing headscarves. The European Court has breadistrued this provision covering a
principle of personal autonomy to the effect thayane should be able to live according to
his or her convictions and personal choices, ei@mieans putting himself/herself at moral
or physical risk, provided he/she does not harnbady else ). Such a right is construed in
the sense of the right to make choices about omeisbody.

Matters of relevance to personal development irelddtails of a person's identity as a
human beingln their joint dissenting opinion t@dievre v. France casdudges Wildhaber,
Bratza, Bonello, Loucaides, Cabral Barreto, Tulkand Pellonp&éa assertetiWe are firmly
of the opinion that the right to an identity, whighan essential condition of the right to
autonomy %) and development?, is within the inner core of the right to respéat one's
private life”. According to well-established case lat@yrticle 8 protects a right to identity
and personal development, and the right to estaldisd develop relationships with other
human beings and the outside worl@). The Court also ruled that private life covers th
physical and psychological integrity of a pers8f @nd can therefore embrace multiple
aspects of the person's physical, social and ettieitity ¢*).

Such jurisprudence could thus cover the right farsMn women to wear a headscarf. It
would be even more powerful when combined withraarsectional discrimination based on
gender and religion.

Moreover, the ECtHR investigates on whether a etk practice is essential to the
personality of the applicant. The protection undeticle 8 is guaranteed regardless of the
location of its manifestation®j). “Thus, invocation of Article 8 could challenge the
public/private division implicit in headscarf prdhiions such as those applied in Turkish
universities (...)"(VAKULENKO, 2007: 199.

C) Reassessing the comparator problem
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In order to establish discrimination, it must b@wh that a person is or has been treated
“less favourably than another is, has been, or widog treated in a comparable situatioof
in the case of indirect discriminatiofwhen a person has been put at a particular
disadvantage compared with other persqfi§”

When dealing with headscarf ban, the European Cmasgalready rejected claims based on
gender discrimination. The Court argued that meqd in similar circumstances, i.e. those
wearing clothing that clearly identified them asmiers of a different faith, would be equally
treated as Muslim applicants wearing a heads€§rf§uch a comparability test is critical. In
different cases, Muslim female applicants are camgbavith men wearing headgear for
religious reasons (such as Sikhs or Jewish meningeegspectively turbans and yarmulkes).
However, in cases relating to gender discriminattorcompare like with like, the cause of a
difference of treatment must be solely based on $agrefore, the comparison should be
made with Muslim men. Not only does the test sobraked as the Court changes two
characteristics instead of one but also becauséeits to an “equal misery” comparison.

Modern non-discrimination law is more about protiig differences (of treatment) than
prohibiting (structural) disadvantage. It inhergraliggests a comparative analysis. Therefore,
the fortunes of many cases depend on the choitkeofppropriate comparator. From this
perspective, the choice of the comparator is giatas it may lead to the dismissal of cases
that should be adjudicate?f)(

The comparator-based approach sometimes makedfitulli to identify appropriate
comparators to reveal multiple discriminatiéf).(It is not always easy to find an appropriate
comparator or to determine which of the charadiesishas caused discrimination. For
example, when an employer has treated a compawdtoris different by two protected
characteristics (i.e. religion and gender) moretaably, this may not be enough to shift the
burden of proof in respect to both characterisgiwghat discrimination is proven on the basis
of each characteristic if the employer cannot pteva neutral credible explanation. In cases
of dual combined discrimination, a tribunal woulsually require more than one comparator
or some other evidence to reveal the true bagissofimination (Tamara, 2010: 64).

This difficulty should not however be over-statetlemn the exclusion of veiled Muslim
women is at stake. As shown above, Muslim womeruatally discriminated against on the
basis of a dress code. What is therefore strikinthat employers or administrative bodies
never contest that they actually treat Muslim wordédferently and furthermore even state
that should they withdraw their headscarves, theyld/not exclude them.

In such a situation, the discriminatory practiceaas a mere practice but relies on a binding
provision that is usually not contested. Theref@een if there are no actual comparators,
courts can undoubtedly rely on one mere ‘hypothéttomparator’, i.e. a fictional person
who is the same as the claimant in all respectgmxihat s/he does not have the relevant
protected characteristics.

Moreover, in many other European countries, sucim &ance or in the Netherlands, the
comparison-based approach is not as strict as enUhited Kingdom of example. For
example, when the Dutch Equal Treatment and thechr®efender of Rights (ex-HALDE)
address discrimination, they first focus on whetheertain rule or policy affects a (group of)
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person(s), directly or indirectly. The analysistloé European Court of Human Rights is also
flexible in this respect.

Finally, as described above, for certain categodégersons who are discriminated
against, such as pregnant women, there is no wefldt an appropriate comparator as only
women can experience pregnangy).(A similar approach could be followed accordihe t
Norwegian case-law interpreting the headscarf aseamthat is part of the physical integrity
of Muslim women.

d) Developing an argumentation based on indireatigediscrimination:
* Highlighting the irrelevance of the discriminatongention :

When the gender issue has been alleged, some cseegta nevertheless reluctant to
consider that the headscarf ban is discriminatorguch a basis.

As an example, the European Court of Human Rigassdonsistently held that the ban is
not directed at the applicant and is unrelatedetoréligious affiliation or her sex. It relies on
the fact that the challenged measure merely pursimesng other things, the legitimate aim of
protecting public order and the rights and freedofsthers and/or ensuring the neutrality of
the State. Therefore, the Court focuses its armatysithe manifest purpose of the rulée.g.
the preservation of both secularism within educatianstitutions and the principle of the
neutrality of the public service) without payingeattion to the effects of exclusion that such a
ruling has against Muslim womerY

Similarly, the German Federal Labour Court alsoluees any possibility that regulations
about religious clothes may be discriminatory ogeader basis. It founds its reasoning on the
basis that such rules amet specifically aimed at the headscarf worn by wopwho are thus
not unequally treated because of their €8x

Such a test is questionable because it eclipsedisparate impact of the headscarf ban on
Muslim women. Although in the last years, the ECth#& recognized and sanctioned indirect
discrimination, in particular on a gender bast), (it totally ignores such forms of
discrimination when a religious sign or a dressecisdat stake. It thus misapplies the concept
of indirect discrimination (see also Baer et aD1@) which does not necessarily require a
discriminatory intent. Indirect discrimination reseo measures which would sepnma facie
acceptable and neutral but which in fact prove lgigletrimental to specific groups, without
objective justification. Any court should analybe detrimental effect of a specific measure on
a person or a group of persons, regardless ofaittetat they may be specifically targeted or
not, and check whether it is justified and prooréte to the aim pursued.

According to the EU law, indirect discrimination ohibited and occurs where an
apparently neutral provision, criterion, or praetiwould put persons having a particular
religion or belief or of one sex at a particulasativantage compared with other persons
unless that provision, criterion, or practice igeghively justified by a legitimate aim and the
means of achieving that aim are appropriate aneéssacy {*). Similarly, the ECtHR case-
law prohibits difference in treatment that may take form of disproportionately prejudicial
effects of a general policy or measure which, thoaguched in neutral terms, discriminates
against a group’y).
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Both the Court of Justice of the European Union @nedEuropean Court of Justice have
expressly acknowledged that a discriminatory intentis irrelevant in this respect®).
Therefore, it may be important to recall such ag@ple when challenging a headscarf ban or
headgear restriction code.

» Establishingorima faciediscrimination

To our knowledge, the Court of Justice of the EeaspUnion has not yet been given the
opportunity to rule on the headscarf ban or moregaly on religious discrimination against
Muslim women, contrary to the European Court of EHarRights.

Despite the challenge by the claimants of the hematian under the combined basis of
Articles 14 and 9 of the ECHR, the ECtHR analy$és kind of issue, first and foremost, as a
restriction to the freedom to manifest one's rehgiTherefore, the European Court mainly
reviews whether the ban meet$aessing social need’and whether it is proportionate to the
legitimate aims pursued.

Article 14 of the ECHR which prohibits discriminati has no independent existence.
Therefore, when there is not a clear inequalityredtment in the enjoyment of the rights
enshrined by the Convention, the Court generallysmers unnecessary to review the case
under this provision too. According to the ECtHR&se-law, there is no real separate issue
arising under Article 14 relating to the prohibitiof discrimination when a headscarf ban is
concerned. It seems that its discriminatory asygettitus under evaluated or, at least, it is not
considered at fundamental aspect of the cas€”). Such an approach impacts not only the
reasoning of the Court but also the solution todispute. The Court does not deal with this
kind of case as a form of intersectional discrimiora but it is even worse: it does not
consider that, in itself, this may raise a discnatory issue.

Both EU law and the ECtHR’s case-law recognised applied two different methods of
determining how an apparently neutral measure eadigcriminatory €). Drawing on the
American “disparate impact” doctrine, the so-calfedsproportionate impact” approach is
geared to verifying whether a given meastin&s disproportionately prejudicial effects on a
particular group” (°%) or if it affects“a substantially higher proportion”(of the group in
question) 19 The second approach, namely unfavourable tredfrensists in pinpointing
which measuréby nature, or intrinsically, is liable to disadvaéage persons belonging to a
category protected against discriminatio(De Schutter, 2001 : 95).

Regarding the visibility of Muslims around Europestudy held in 2009 showed that the
overwhelming majority (84%) of the respondentsistathat they wear traditional or religious
clothing in public are women (Fundamental RightseAgy, 2009). The lack of official
statistics on this subject, however, should notabeabsolute obstacle to the evidence of a
potential indirect discrimination in case of a ghtion of all kinds of headgear or all kinds
of religious attire. It may be enough to explainatbat extent prohibiting the headscarf may
by nature, or intrinsically, disadvantage Muslimmen, in order, at least, to shift the burden
of proof.

Moreover, in the situations described above, trebearf can be prohibited in itself or on
the basis of dress code prohibiting headgeargjoek clothing, or religious signs.
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In the first hypothesis, multiple discriminationadditional. The correct comparator must
not share one or two of the victim’s character(sdicthe comparator may be a non-Muslim
man or non-Muslim woman. Even if it may be suffidi¢o show that discrimination occurs
on the basis of religion, it is still relevant feictims to allege gender discrimination. The
defendant will have to justify the prohibition twicMoreover, as explained above, it seems
easier to justify religious discrimination than dendiscrimination.

In the last three cases, the prohibition is gemdertral. It may also affect men wearing
religious signs such as Jewish or Sikh men weaaitygrmulke or a turban respectively, or
even in the last situation, Muslim men wearing bleard. The problem in such a situation is
that due to the lack of official statistics on gabin, which are usually constitutional, it may be
difficult to substantiate that women are more aittrly targeted than men.

To our knowledge, there are neither official statss nor even independent large-scale
surveys relating to the persons wearing religiogsssaround all of Europe, or experiences of
the discrimination they face. The exact numberhaf Muslim population within European
countries is in doubt as census figures may betigunesl and often national legislation
prevents the compiling of such information. It istrapolated from the EU immigration
statistics.

The European Court of Human Rights has already tehirisufficiently reliable data”
obtained through a general questionnaire whichrmsbeen challenged by the defendant
State t°Y). Furthermore, the European Committee of Socigh®i also stated that when
official statistics are lacking subject to condtdunal restrictions,“it is up to the State
authorities to gather data to gauge the extenths problem and the progress made in
remedying the problem and providing for other refeed...)” (*°3.

Besides, the “unfavourable treatment” approach ridsesit above allows foprima facie
suppositions which have not been demonstrated en elocumented to the effect that the
measure in question is inherently liable to beidwntal to a given target group. No reference
is made to specific proportions of the populationhe fact of a disadvantage actually having
been noted. Therefore, it is less concerned wighptfactical effects of a provision than with
its object in the strict sense of the term.

To conclude on indirect discrimination based ondgenwhen a headgear (including
headscarf) ban or religious attire is concernee, Butch Equal Treatment Commission
considered that people who cover their head beaafusdigious reasons are mostly women.
While acknowledging that male believers of othdigirens may also be concerned by such a
ban (e.g. Jewish men wearing yarmulke), it is comgn&nown that the vast majority of
persons in the Netherlands who currently covertheads on religious grounds are women.
The same test was applied in Norway where the Onabddhe Anti-Discrimination Tribunal
both relied on the fact that a general ban on hesdgould mostly affect women, because the
majority of immigrants in Oslo wearing religioudiag are Muslims

Even if not all Muslim women wear headscarves damel number of people wearing
headgears is not known, Muslim women are generhsidered as the biggest group of
persons to use headgear for religious reasons.

e) Advocating for substantive equality
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Formal equality or treating likes alike fails todmelss societal structures that keep on
disadvantaging women. Gender-neutral norms oftepebeate discrimination because they
are interpreted from a male perspective and daoabunt for women'’s life experiences (and
in this case Muslim women).

Framing equality law in this way may obscutiee historical and continuing realities of
inequality facing the subordinated group within kagroup” (Hannett, 2003: 65). As the
Canadian Supreme Court explaingglery difference in treatment between individuatgler
the law will not necessarily result in inequalitpda(...) identical treatment may frequently
produce serious inequality(**. In the judgemenEgan v. Canad4*®%), Judge L'Heureux-
Dubé advocated for a group-based dignity and comaéanalysis. She requested to overcome
the formal test based on comparison and proposevaest answering the question whether
“a person is treated with equal concern, respectd a&onsideration”. Therefore, the focus
should be on individuals belonging to groups wheehauffered historic disadvantage. As
equality aims at improving the lives of the oppeeksthe Court should thus consider the
particular hardship imposed on them (Gilbert, 26&% also Bilge and Roy, 2010).

Substantive equality aims at remedying past andemtedisadvantage by examining the
context or “lived-experiences” of those to whom &gy in result is due (Schopp-Schilling,
2003: 15). According to L'Heureux Dubé Jwe will never address the problem of
discrimination completely, or ferret it out in até forms, if we continue to focus on abstract
categories and generalizations rather than speaffects. By looking at the grounds for the
distinction instead of at the impact of the didtioie (...). We risk undertaking an analysis
that is distanced and desensitized from real péspéal experiences.... More often than not,
disadvantage arises from the way in which societgits particular individuals, rather than
from anycharacteristic inherent in those individual($®).

Such an approach focuses more on society’s respomsspecific person and the historical
disadvantage experienced by the group the perdonds=eto than on the mere characteristics
of such a person. In this respect, Ms Solanke mepdo replace the logic of immutability
underlying grounds with a limiting principle morégaed to social realities, such as stigma

(106).

According to the glossary of Gendera¢8tigmatisation is the social imposition of a
negative relationship to a personal attribute whipbarmits the doubting of the person’s
worthiness. It is the mechanism by which first, erspn’s humanity is reduced, which
secondly justifies the reduction or removal oflitiyi opportunities, and life chances. Stigmas
can be immutable but not all are: they can relate physical attributes, character or
personality traits borne by the individual or a agle. Stigma, it can be argued, is the raw
material of grounds: if the totems were collapsedtegories removed, and grounds ‘put’
back together, one would be left with a messy cindle of social stigmas{Solanke, 2009
and Solanke, 2008). Stigma thus refers to a spetisrepancy between *“virtual” and
“actual” social identity (GOFFMAN, 1963).

In many European States, Muslims feel socially edetl, stigmatised and discriminated
against °"). Different sociological surveys acknowledge thiuation (Killian, 2003;
GURBUZ and GURBUZ, 2006: 22). Ms Gole explains thilaé Islamic headscarf is the most
visible and controversial adoption of a stigma sgihl(Gdle, 2003). The headscarf is
construed as a sign debasing women's identity,n@basly of oppression, an expression of
backwardness, or even terrorism and fundamentalism.
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Nevertheless in a multicultural society such asofer it is of fundamental importance to
overcome the ethnocentric notions of women'’s inhieageitonomy, dignity, and integrity. All
women do not necessarily have the same conceptiempowerment, freedom, and integrity.
Therefore, pleading for a substantive equalityasgs Muslim women wearing the headscarf
would highlight the evidence of unfair disadvantagech an approach would help to address
discrimination“when this is due to structural, systemic, and itagional reasons”(Uccellari,
2008:44).

Our developments above may be useful for Muslim @wmwho decide to challenge their
exclusion before the Courts and/or the EqualityiBed\evertheless, this may concern only a
few of them. One crucial issue is that Muslim wonwoéten do not perceive themselves as
victims of gender discrimination and that the NG@sfending women's rights would
moreover be reluctant to support their claims feogender perspective.

C. Developing strategies beyond legal tools

As the ‘European Union Minorities and DiscriminatiSurvey’ shows, 79% of the Muslim
respondents who experienced discrimination withia last 12 months before the interview
did not report any incident. The survey comes ®dbnclusion that ifthis was extended to
the entire Muslim population in the 14 Member Statéhere Muslim respondents were
surveyed, the level of non-reporting would trarslato thousands of cases that do not reach
any complaints bodies — including State bodiesM&®Ds” EU Fundamental Rights Agency,
2009: 8).

The survey also asked for the reasons not to rejeetimination, finding that 59% of the
respondents considered thabthing would happen or changdy reporting their experience
of discrimination to an organisation or office wa@omplaints can be maffieidem: 8). More
than every fourth Muslim of Turkish origin (28%) wihad faced discrimination indicated
“concern about negative consequeficas a reason for not reporting. On the basis & th
data, the European Union Agency for FundamentahtRigFRA) concludes that policy
interventions at the Member State level need tdoeghe specific reasons among different
groups for non-reporting and the need for develpgiEevere measures against tiesitlusion
among respondents about the effectiveness of tegortiscriminatiori{lbidem: 9).
Additional to the mistrust in existing legal meassuand anti-discrimination institutions the
survey found an acute lack of knowledge on orgdioisa in their country that can offer
advice or support to people who have been discatath against. Between 60 and 94% of
Muslim respondents could not name a single suchnisgtiorflbidem: 11).

The majority of Muslim respondents, the survey sssg, are largely unaware that
discrimination against them might be illegal anerevmore respondents do not know any
organisation that might be able to assist therhaf/tare discriminated against. We therefore
have to assume that most cases of discriminatiemever reported, or make it to court, but
remain very important in the lives of Muslim womdihis is supported by the documentation
of non-governmental organizations that are engagebunselling victims of discrimination
in different national and regional setting® and led to the recommendation by the Open
Society Foundation that city administrations shoofter advice and guidance addressing
specific target groups on anti-discrimination imstfield (OSI, 2009: 219 and OSI, 2010a:
153.). An example for such a specific initiativetiee Network against Discrimination of
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Muslims Berlin that extends existing counsellingeghnic discrimination to Muslims as their
target group.

A main demand in the field of counter-discriminatimeasurements is informing and
empowerment of potential victims of unequal treattria order to enable them to stand up
against incidents of discrimination. Another stggtéo counter discrimination that in praxis
can be combined with the first one is the estabilmht of statistics and documentation on
cases of exclusion and discrimination on religigeaunds and with regard to multiple factors
of discrimination that are reported in order toseathe visibility and urgency of such cases.
(Baer et al., 2011)

Besides the lack of knowledge on legal rights asiliiting from this insecurity on the side
of people concerned, law enforcement is hinderedséyeral entry barriers like fear of
reactions by police, courts, and lawyers as uncehgnding or “blaming the victim”. All
these can be reasons for people concerned noktolsgal protection. Additionally social
commitments or hierarchies in work relationships daad to a restraint to use rights
individually. In such cases, as Ms. Baer and hdeagues argue, collective law enforcement
could change this structurally, especially in theddf of education, where law enforcement is
widely unpopular to fight discrimination (Baer ét 2011: 50-51). However, class actions are
not permitted in all European countries in casedisdrimination.

A view at the European legal situation furthermsinews that it does not necessarily mean
that Muslim women are protected from being excludesm employment or school
attendance with reference to their religious claghif there is no ban of headscarves in the
public sphere or certain fields of it. However, yal few European countries did come up
with a specific protection of Muslim women facedthwsuch exclusion. Academic research
and transnational legal exchange should for thegae focus on reporting and making visible
successful means of protection and support for Musiomen.

Another problem is the organization of anti-disanation work whether it is by Equality
Bodies, or NGOs, the initiatives often concent@teonly one dimension or identity feature.
In some cases, they perceive different groundsisafrichination that contradict each other.
This leads to the need for governmental and normgorental initiatives to develop
competencies and strategies to address intersalityoand multiple discrimination. A major
way to progress towards this aim would be to comjgebeyond the borders of different
criteria of discrimination or group identity. Thegent efforts would furthermore allow the
mobilisation of wider frameworks for action on disgination, under-reporting, and equality
across civil society and the public sector (Ammteale2010: 178).

In the field of unequal treatment of Muslim womémis is especially difficult as past and
current debates on religious clothing have conteéduo an understanding of gender equality
and certain forms of religious practices or visibibs being contradictory. The only way to
address this notion so far seems to be to buildt@nds within the feminist movement that
are aware of intersecting hierarchies and coopenatbe struggle against the exclusion of
Muslim women. This could and should include measwagainst the obstacles these women
face within general society as well as within tHamilies and communities.

The women’s movement is showing some significanemial considering the interest in

the support of Muslim women. As the recommendatiopndMs Baer and her colleagues to
tackle multidimensional discrimination suggest, aqureatment bodies of European
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governments could support and cooperate with NGk tre focusing on different
dimensions of discrimination. This could be donafared conferences highlighting multiple
discrimination and measures against it. There cdwédspecial funding for innovative
cooperative projects developing joint approaches.ahother trend, Muslim women in
different national contexts of the EU have foundittown representative bodies and lobby
organisations. In these initiatives Muslim womeeapfor themselves and suggest solutions
for some of their main problems in everyday lifem Germany for instance the
“Aktionsbiindnis muslimischer Frauen” was founded2d09 and became a full and equal
member of the German national council of more th@mation-wide women's associations
and organizations. Other examples can be founideiiutch context where Muslim women’s
representatives have been included in the developofegovernmental answers to domestic
violence beyond the judicial field.

To sum up, a range of measures beyond legal teeldsito be undertaken in order to fight
multiple discrimination: raising awareness, andblbg for support against multiple
discrimination in the general public and among migogroups, documenting cases of
multiple discrimination for policy debates and legases, exchange on successful counter
measures between municipalities, regional and maltiadministrations, and NGOs. So far,
initiatives to raise awareness about support agaissrimination among potential victims
seem to be most important. These should includenmdtion on rights on organizations and
institutions that offer support, and raising trastd empowerment. Additionally, academic
research on effects of discrimination and succéssfwnter-measures, especially with
approaches of participative research that inclieperspectives of victims and counsellors,
should be supported. Another potential in the fiefdacademic research are surveys on
Muslims in Europe or specific national contexts. fao some of these surveys included
guestions on experiences of discrimination andji@lis practices such as clothing, yet they
did not provide data on a connection between tlreamd for the most part do not break down
experiences of discrimination by gender. Futureesys or analysis of existing results should
consider this deficit.

*k%k

This paper aimed at suggesting new methodologiestatkle complex forms of
discrimination against Muslim women wearing headses Beyond misconceptions on
indirect discrimination, the biased approach of ¢benparative method, the double standard
of protection relating to religion and gender disgnation, we also underlined another key
obstacle in the development of an intersectionghr@ch i.e. the ECtHR’s case-law
interpreting the headscarf as incompatible withdgerequality.

However, as shown by national and European casedathing could suggest that the
Muslim claimants were either victims or aggressamrshat they did not choose of their free
will to wear a headscarf. However, excluding Muslimomen from employment and
education and depriving them of their economic amellectual independence does not
appear as the most appropriate way to free them fhe pressure of their families or culture.
Our argument is to come back to a case-by-casessassat of every situation of
discrimination in order to find a fair balance beem the public interest and the claimant’s
individual one.

The extent of the adverse effect of the headsamfdn Muslim women is only slightly
discussed due to the lack of reliable statistieahdNevertheless, from a conceptual point of
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view, it seems puzzling to accept the marginalarabf women from economic and social life
in the name of gender equality. Moreover, qualNgasurveys on discrimination indicate
high levels of discrimination and victimization; i) at the same time, showing low levels of
rights awareness and knowledge about, or trusheghanisms for making complaints. This
leads to the conclusion that many discriminatorgidants and criminal victimization
experienced by Muslims are never reported to aggrusation — either State-run, including
the police, nor NGOs. Hence, campaigns to conveywlkedge about anti-discrimination
rights and about agencies and organisations that bElp and support in such cases are
essential.

In order to bring cases of discrimination againstskn women forward as intersectional
discrimination, awareness for this possibility neéal be raised among counsellors, lawyers,
and judges as well as among victims themselveen(dt all these points a focus is put on
religion as the feature of difference that concedleer dimensions of inequality. It has been
suggested that courts, no matter which reasongudr®rward in discrimination cases, should
test other grounds of discrimination in order toveromultiple discrimination (Baer et al.,
2011: 64).

Our paper attempted to develop innovative legaltastries that are able to catch the social
reality of such exclusion which is not only basedreligion but also on gender. We described
the existing case-law in Norway which may cons#it@gin interesting precedent for new
methodologies. Amongst different legal advice, wappse to the victims and their lawyers to
allege indirect gender discrimination before Couansl Equality Bodies, to submit claims of
intersectional discrimination combined with thehtigo personal autonomy as referred to in
Article 8 of the ECHR, to reassess the comparatailpm when applied to the headscarf ban
and even to request for substantive equality. Vde aliggested strategies beyond the law in
order for NGOs to support Muslim women.

Multiple discrimination is a problem of the wholecgety and not only of the individuals or
groups that are directly affected by it. People,o8éh tasks it should be to counter
discrimination and who could not be persuadedHha task until now, need more knowledge
and sensitization. This is relevant for people afitigs, schools, trade unions and employers:
they need to be informed of the features and effettintersectionality. Awareness raising
policies on counter measures should also be desel¢dmmer et al. 2010: 179). This also
means that both national Equality Bodies and noregunental organisations need to address
discrimination in an intersectional way. Otherwisen-discrimination law may fail to address
the real question which has less to do with anyatharistic inherent in individuals than the
disadvantages and stigmatisation suffered by péatiandividuals in society. Worse, non-
discrimination law, as it stands, may perpetuaggiralities and double victimization.

As Judge L’'Heureux Dubé of the Canadian SupremetCaghtly said:“No one would

dispute that two identical projectiles, thrown &etsame speed, may nonetheless leave a
different scar on two different types of surfac&snilarly, groups that are more socially
vulnerable will experience the adverse effects dgsslative distinction more vividly than if
the same distinction were directed at a group wlichot similarly socially vulnerablg*%).
We thus argue that non-discrimination law nil& flexible enough to adapt to stereotyping,
prejudice, or denials of human dignity and worthatthmight occur in specific ways for
specific groups of people, to recognize that pesbcharacteristics may overlap or intersect
(...), and to reflect changing social phenomena av oe different forms of stereotyping or
prejudice”(**9).
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